THURSDAY,  AUGUST  26,  1976 


PART  III: 


FEDERAL  ENERGY 
ADMINISTRATION 


MANDATORY 
PETROLEUM  PRICE 
REGULATIONS 


Clarifications  Applicable  to 
Domestic  Crude  Oil 


36172 


RULES  AND  REGULATIONS 


Title  10 — Energy 

CHAPTER  II— FEDERAL  ENERGY 
ADMINISTRATION 

PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

Clarifications  to  Mandatory  Petroleum 
Price  Regulations  Applicable  to  Domes¬ 
tic  Crude  Oil 

On  April  13,  1976,  the  Federal  Energy 
Administration  (“FEA”)  gave  notice  (41 
FR  16179,  April  16,  1976)  of  a  proposed 
rulemaking  and  public  hearing  to  con¬ 
sider  clarifications  to  certain  technical 
aspects  of  the  Mandatory  Petroleum 
Price  Regulations  applicable  to  domestic 
crude  oil  (10  CFR  Part  212,  Subpart  D). 

The  FEA  did  not  propose  in  this  rule- 
making  proceeding  to  alter  any  of  the 
major  policy  decisions  already  reached, 
or  now  under  consideration,  in  the  three 
rulemaking  stages  to  implement  the 
crude  oil  pricing  policies  of  the  Energy 
Policy  and  Conservation  Act  (“EPCA,” 
Pub.  L.  94-163) .  Rather,  the  purpose  of 
the  present  rulemaking  proceeding  has 
been  to  resolve  as  many  as  possible  of  a 
variety  of  more  technical  subsidiary  is¬ 
sues  that  have  arisen  in  connection  with 
the  implementation  of  the  EPCA.  These 
issues  include  those  related  to  the  defini¬ 
tion  of  “property”  and  “posted  price;” 
whether  a  well  is  properly  classified  as  an 
“oil  well”  for  purposes  of  the  stripper 
well  lease  rule;  the  partial  rescission  and 
modification  of  Ruling  1975-15,  includ¬ 
ing  the  issue  whether  a  property’s 
producing  patterns  have  been  “signifi¬ 
cantly  altered”  for  purposes  of  the  en¬ 
hanced  recovery  rule  applicable  to  uni¬ 
tized  properties  (10  CFR  212.75) ;  and 
whether  the  certification  of  domestic 
crude  oil  sales  presently  required  in  10 
CFR  212.131  is  adequate  to  enable  crude 
oil  purchasers  to  report  on  the  Form 
FEA-P124-M-0,  Domestic  Crude  Oil 
Purchaser's  Monthly  Report,  notice  of 
which  was  also  issued  on  April  13,  1976. 

In  this  proceeding,  written  comments 
were  received  from  more  than  45  inter¬ 
ested  persons,  and  public  hearings  were 
held  in  Denver,  Colorado;  Dallas,  Texas; 
and  Washington,  D.C.,  at  which  oral 
presentations  were  received  from  more 
than  45  interested  persons.  After  con¬ 
sideration  of  all  the  written  and  oral 
presentations,  the  FEA  has  determined 
that  certain  actions  should  be  taken  at 
this  time. 

I.  The  Definition  of  “Property” 

A.  OUTLINE  OF  COMMON  LEGAL  RELATION¬ 
SHIPS  IN  CRUDE  OIL  PRODUCTION 

Before  discussing  the  purpose  and  in¬ 
tent  of  the  crude  oil  pricing  regulations 
and  the  definition  of  “property,”  a  brief 
outline  of  the  general  nature  of  the  legal 
relationships  pursuant  to  which  crude 
oil  is  typically  produced  should  prove 
helpful  in  affording  a  better  understand¬ 
ing  of  the  issues  involved. 

Crude  oil  which  can  be  commercially 
produced  generally  must  be  found  in  un¬ 
derground  reservoirs — geological  forma¬ 
tions  which  have  trapped  a  sufficient 
quantity  of  marketable  crude  oil  to  make 


production  economically  feasible.  The 
nature  of  the  interests  which  may  exist 
in  crude  oil  is  extremely  complex.  In  the 
simplest  case,  the  owner  of  land  in  fee 
is  generally  entitled  to  produce  and  dis¬ 
pose  of  any  crude  oil  which  may  be  re¬ 
covered  by  wells  on  that  land.  This  right 
is  not  unqualified,  however,  but  is  subject 
to  laws  and  regulations,  which  have  been 
adopted  in  various  states  for  conserva¬ 
tion  and  other  purposes,  and  to  various 
legal  doctrines  which  have  evolved  with 
respect  to  protection  of  the  correllative 
rights  of  other  parties,  such  as  adjoining 
landowners,  that  may  be  affected  by  the 
landowner’s  production  of  crude  oil. 

In  the  typical  case,  however,  the  land- 
owner  does  not  exercise  the  right  to  pro¬ 
duce  crude  oil  which  is  inherent  in  the 
fee  interest;  rather,  the  various  rights, 
powers,  privileges,  and  immunities  asso¬ 
ciated  with  the  ownership  of  land  in  fee 
(and  the  crude  oil  which  may  be  re¬ 
covered  therefrom)  are  transferred  or 
otherwise  divided  among  several  parties. 
Although  the  nature  of  the  interests 
which  may  be  created  by  such  transac¬ 
tions  is  virtually  limitless,  certain  prin¬ 
cipal  rights  have  been  grouped  together 
with  sufficient  frequency  that  they  may 
be  generally  described  as  follows: 

(a)  Mineral  interests, 

(b)  Royalty  interests,  and 

(c)  Leasehold  interests. 

Thus,  the  owner  of  the  land  may  grant 
to  others  (or  reserve  to  himself)  the 
right  to  go  upon  the  land  and  remove 
therefrom  the  crude  oil  (or  other 
minerals)  which  may  be  found  beneath 
the  surface,  thus  separating  this  right 
(the  “mineral  Interest”)  from  the  bal¬ 
ance  of  rights  otherwise  appurtenant  to 
the  ownership  of  land. 

The  owner  of  the  mineral  interest  may, 
in  turn,  execute  what  is  generally  known 
as  an  oil  and  gas  lease,  which  typically 
conveys  the  right  to  go  upon  the  land 
for  the  purpose  of  prospecting  for  and 
producing  crude  oil  (the  “leasehold  in¬ 
terest”).  Such  leases  are  typically  for  a 
term  of  years,  subject  to  extension  In 
the  event  crude  oil  is  produced  from  the 
land  during  the  term  described  in  the 
lease.  In  consideration  for  receiving  such 
a  “leasehold  interest,”  the  lessee  usually 
agrees  to  deliver  to  the  lessor  free  of  cost 
a  share  of  the  crude  oil  produced  from 
the  land  (said  to  be  taken  by  the  lessor 
“in  kind”),  or  a  share  of  the  proceeds 
of  such  crude  oil  produced  and  sold  from 
the  land.  This  right,  typically  retained 
by  the  holder  of  the  mineral  interest,  to 
a  share  of  production  or  proceeds  is  de¬ 
scribed  as  a  “royalty  interest.”  (See  gen¬ 
erally  1  H.  Williams  and  C.  Meyers,  Oil 
and  Gas  Law  SS  101,  201-202  (1975 
Supp.),  hereinafter  cited  as  “Williams 
and  Meyers.")  An  oil  and  gas  lease  may 
be  described  as  follows : 

The  basic  document  of  the  oU  and  gas  In¬ 
dustry  Is  the  lease  which  authorizes  an 
operator,  the  lessee  or  his  assignee,  to  enter 
upon  described  premises  for  the  purpose  of 
exploring  for  and  developing  the  mineral 
resources  in  the  premises.  .  .  . 

The  modern  oil  and  gas  lease  Is  the  product 
of  oonflicts  between  the  landowner  and  the 


operator  of  the  oil  and  gas  Interest.  The 
operator  has  been  desirous  of  securing  a 
lease  with  a  small  capital  Investment,  keep¬ 
ing  the  lease  as  long  as  It  was  productive  or 
was  valuable  for  speculative  purposes,  and 
at  the  same  time,  being  able  to  terminate  an 
unprofitable  lease  without  liability  to  the 
lessor.  The  landowner  has  been  Interested 
primarily  In  obtaining  royalties  from  the 
lease  and  therefore  has  pressed  for  Immediate 
exploration  and  development  operations.  In 
lieu  of  exploration  and  development  opera¬ 
tions,  the  lessor  has  tried  to  secure  a  periodic 
return  for  the  holding  of  the  leasehold  Inter¬ 
est.  However,  he  has  also  wanted  to  limit  the 
time  the  lessee  can  postpone  drilling  by 
periodic  payments,  In  order  to  prevent  the 
lessee  from  holding  the  lease  merely  for 
speculation,  and  to  assure  the  exploration 
and  development  of  the  lease  within  a  short 
time.  (3  Williams  and  Meyers  $  601,  at  1-2.) 

B.  REGULATORY  BACKGROUND 

In  the  April  13  Notice,  FEA  traced 
briefly  the  history  of  the  two  tier  crude 
oil  pricing  system  and  the  fundamental 
role  played  by  the  property  concept  un¬ 
der  that  system.  To  delineate  further  the 
issues  addressed  in  tills  proceeding  with 
respect  to  the  definition  of  the  term 
“property,”  and  in  order  to  place  the 
comments  received  and  the  actions  being 
taken  by  FEA  in  more  adequate  perspec¬ 
tive,  a  more  detailed  review  of  that  his¬ 
tory  Is  appropriate. 

The  two  tier  pricing  system  was  pro¬ 
posed  on  July  19,  1973  (38  FR  19464, 
July  20,  1973),  by  the  Cost  of  Living 
Council  (“CLC”)  under  authority  of  the 
Economic  Stabilization  Act  of  1970,  as 
amended.  In  proposing  the  two  tier  sys¬ 
tem,  CLC  stated; 

The  Council  recognizes  a  need  to  stimulate 
Increased  production  and  Is  proposing  a  sys¬ 
tem  which  allows  Increased  production  (new 
crude  petroleum)  from  each  producing  prop¬ 
erty  and  an  equal  amount  of  the  current 
production  (old  crude  petroleum)  to  be  sold 
without  respect  to  the  ceUing  price  rule. 
Adoption  of  this  Incentive  plan  creates  a 
two-tier  pricing  system  for  crude  oU,  which 
requires  posting  of  two  sets  of  prices,  one 
for  “old  oU”  and  one  for  “new  oU.”  Postings 
for  “old  oil"  can  be  no  higher  than  the  cell¬ 
ing  price  and  postings  for  "new  oil'’  is  (sic) 
at  the  buyer’s  discretion. 

A  crude  oil  producer  Is  required  to  prorate 
among  aU  his  “old  oil”  buyers  the  amount  of 
“old  oU”  freed  from  ceiling  limitations  by 
the  production  of  a  like  amount  of  “new 
oil."  (38  FR  19467.) 

The  regulations  proposed  on  July  19 
did  not  include  a  definition  of  the  term 
“property,”  but  defined  “base  production 
control  level”  (i.e.,  the  level  above  which 
a  property’s  current  production  and  sale 
would  qualify  as  “new  oil”)  as  follows: 

“Base  production  control  level”  for  a 
particular  month  means — 

(1)  For  a  particular  property  on  which  the 
producer  has  leased  production  rights,  the 
total  number  of  barrels  of  domestic  crude 
petroleum  produced  in  the  same  month  of 
1972  from  that  property. 

(U)  For  a  particular  property  on  which 
the  producer  owns  production  rights,  the 
total  number  of  barrels  of  domestic  crude 
petroleum  produced  In  the  same  month  of 
1972  from  that  property.  (38  FR  19482.) 

In  adopting  the  two  tier  pricing  sys¬ 
tem  on  August  17,  1973  (effective  Au- 
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gust  19,  1973,)  (38  FR  22536,  August  22, 
1973) ,  CLC  Indicated: 

A  2-tier  price  system  has  been  adopted, 
providing  for  a  celling  on  domestic  crude 
petroleum  prices  but  allowing  new  crude  and 
an  equivalent  amount  of  old  crude  to  be 
sold  at  prices  above  the  celling.  .  .  .  (38  FR 
22536.) 

CLC  also  stated: 

,  .  .  The  substantive  policy  changes  (be¬ 
tween  the  July  19,  1978  proposal  and  the 
August  17,  1973  final  regulations)  were  pub¬ 
licly  announced  on  August  10.  These  regu¬ 
lations  Implement  those  policy  decisions  and. 
In  addition,  Incorporate  numerous  changes 
to  better  Implement  the  program.  (88  FR 
22536.) 

The  August  10  public  announcement 
referred  to  above  was  In  the  form  of  a 
press  release  Issued  by  CLC,  stating  that 
with  respect  to  the  two  tier  pricing 
system 

The  CouncU  has  been  very  concerned  that 
the  final  regulations  strike  a  balance  be¬ 
tween  constraining  prices  while  at  the  same 
time  encouraging  the  necessary  Increase  In 
supplies  which  the  country  must  have.  .  .  . 

The  press  release  explained  the  two  tier 
pricing  system  as  follows: 

Rule:  A  two-tier  pricing  system  Is  pro¬ 
vided.  Producers  will  have  the  opportunity 
to  seU  “new  oU” — that  above  1972  production 
levels — at  free  market  prices. 

Reason:  The  two- tier  pricing  system  which 
allows  new  oU  to  be  sold  at  higher  prices 
than  “old  oil”  Is  expected  to  stimulate  do¬ 
mestic  crude  oil  production  whUe  maintain¬ 
ing  price  controls  on  oil  presently  being 
produced.  The  two-tier  system  wUl  encourage 
Increased  Investment  In  domestic  explora¬ 
tion  and  wUl  provide  an  economic  incentive 
to  allow  the  recovery  of  a  larger  percentage 
of  oil  In  existing  reservoirs.  (2  Historical 
Working  Papers  on  the  Economic  Stabiliza¬ 
tion  Program  August  16,  1971  to  AprU  30, 
1974,  at  1259-60.) 

There  was  no  discussion  of  the  term 
property  in  the  preamble  to  the  final 
regulations,  but  a  definition  of  property 
was  included  in  6  CFR  150.354  of  the 
August  17,  1973  final  regulations,  as  fol¬ 
lows: 

“Property"  Is  the  right  which  arises  from 
a  lease  or  from  a  fee  Interest  to  produce  do¬ 
mestic  crude  petroleum.  (38  FR  22638.) 

Thus,  from  the  very  inception  of  the 
two  tier  pricing  system,  producers  were 
required  to  measure  current  monthly 
production  and  sale  of  crude  oil  from  a 
“property”  against  the  amount  of  crude 
oil  produced  and  sold  from  that  same 
“property”  in  the  same  month  of  1972, 
in  order  to  determine  the  amount  of  cur¬ 
rent  crude  oil  production  which  would  be 
subject  to  the  ceiling  price  rule. 

•  CLC  did  not  elaborate  on  the  ra¬ 
tionale  for  the  two  tier  price  system, 
beyond  the  statements  quoted  above 
concerning  the  need  to  constrain  prices 
while  at  the  same  time  encouraging  in¬ 
creased  production.  Thus,  CLC  perceived 
its  statutory  objective  as  primarily  to 
control  inflation  with  what  was  envi¬ 
sioned  to  be  a  short-term  program  under 
authority  of  the  Economic  Stabilization 
Act  of  1970.  That  Act  was  scheduled  to 
expire,  as  it  did,  eight  months  later,  on 
April  30,  1974.  (Thus,  for  example,  CLC 


began  sector-by-sector  decontrol  on 
October  25,  1973.)  FEA  noted  In  the 
April  13  Notice  with  respect  to  this  con¬ 
sideration  that: 

Because  tbe  Economic  Stabilization  Pro¬ 
gram  was  always  Intended  to  be  a  temporary 
program,  tbe  regulations  adopted  pursuant 
to  that  program  were  designed  so  as  to 
achieve  the  price  control  regulatory  objec¬ 
tives  with  minimal  disruption  to  normal 
business  practices.  Thus,  a  definition  of  prop¬ 
erty  was  adopted  to  serve  two  basic  purposes. 
First,  the  entity  was  Intended  to  be  one  for 
which  producers  would  In  their  normal 
course  of  business  maintain  production 
records  so  that  new  recordkeeping  or  data 
coUectlon  by  the  producers  would  not  gen¬ 
erally  be  necessary  and  audits  for  compli¬ 
ance  purposes  would  be  facilitated.  Second, 
the  entity  was  designed  to  serve  as  ths^basic 
building  block  for  the  Incentive  system  which 
rewarded  Increased  or  new  production  from 
a  property  by  classifying  that  production  as 
new  crude  oil.  (41  FR  16180.) 

It  should  be  noted  also  that  the  concept 
of  a  “current  cumulative  deficiency”  was 
also  incorporated  in  the  two  tier  pricing 
system  from  the  outset.  (Once  new  crude 
oil  had  been  produced  and  sold  from  a 
property,  and  current  production  and 
sale  then  fell  short  of  1972  production 
and  sale  levels,  new  crude  oil  could  not 
thereafter  be  sold  from  the  property  un¬ 
til  enough  production  in  excess  of  1972 
levels  had  been  sold  at  the  celling  price 
even  though  it  would  otherwise  have 
qualified  as  new  crude  oil  but  for  the  re¬ 
quirement  to  make  up  the  cumulative 
deficiency.)  However,  the  cumulative 
deficiency  rule  was  not  a  significant  fac¬ 
tor  in  the  early  months  of  the  two  tier 
system,  since  production  and  sale  levels 
in  late  1973  were,  in  general,  not  signif¬ 
icantly  less  than  1972  levels. 

C.  LEGISLATIVE  BACKGROUND 

The  term  “property"  gained  further 
significance  under  the  crude  oil  pricing 
regulations  with  the  advent  of  the  statu¬ 
tory  exemption  from  those  regulations 
of  the  first  sale  of  crude  oil  produced 
from  stripper  well  leases,  which  was  initi¬ 
ally  provided  for  by  the  Trans-Alaska 
Pipeline  Authorization  Act  (“TAPAA," 
Pub.  L.  93-153) ,  signed  by  the  President 
on  November  16,  1973.  The  exemption 
was  Implemented  by  CLC  by  an  amend¬ 
ment  to  its  regulations,  which  was  is¬ 
sued  November  21,  1973  and  made  ef¬ 
fective  as  of  November  16,  1973  (38  FR 
32494,  November  26,  1973).  The  amend¬ 
ment  defined  “stripper  well  lease”  to 
mean  a  “property”  (as  previously  defined 
in  the  two  tier  crude  oil  pricing  regula¬ 
tions)  whose  average  dally  production 
did  not  exceed  the  qualifying  limits  set 
by  the  statute.  In  so  doing,  CLC  stated: 

.  .  .  For  purposes  of  this  exemption,  the 
term  “property”  Is  described  as  being  co-ex- 
tensive  with  that  "property"  used  to  deter¬ 
mine  1972  base  production  control  levels, 
as  measured  by  leases  in  existence  In  1972. 
This  narrow  definition  was  adopted  in  or¬ 
der  to  comply  with  the  Congressional  Intent 
expressed  in  the  Conference  Report  which 
stated  that  the  "Congress  specifically  In¬ 
tends  that  the  regulations  shall,  among  other 
things,  prevent  any  'gerrymandering'  of 
leases  to  average  down  high  production  wells 
with  a  number  of  low  production  stripper 


wells  to  remove  the  high  production  wells 
from  prioe  ceilings”  (HR.  Rep.  No.  93-624). 
(38  FR  82495.) 

On  November  27,  1973,  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(“EPAA,"  Pub.  L.  93-159)  was  enacted, 
and  it  modified  the  test  for  stripper  well 
lease  qualification  from  one  based  on 
production  levels  during  the  preoeding 
calendar  month  to  (me  based  on  produc¬ 
tion  levels  during  the  preceding  calendar 
year.  A  corresponding  change  in  the 
crude  oil  pricing  regulations  was  made 
by  CLC,  effective  November  27,  1973  (38 
PR  34464,  December  14,  1973),  but  in  all 
other  respects  the  definition  of  stripper 
well  lease  remained  as  initially  adopted. 

Section  4(e)  (2)  of  the  EPAA  provided 
for  the  stripper  well  lease  exemption  (un¬ 
til  its  repeal,  effective  February  1,  1976, 
by  the  Energy  Policy  and  Conservation 
Act)  and  read,  in  part,  as  follows: 

(A)  The  regulation  promulgated  under 
subsection  (a)  of  this  section  shall  not  apply 
to  the  first  sale  of  crude  oil  produced  In  the 
United  States  from  any  lease  whose  average 
dally  production  of  crude  oil  for  the  preced¬ 
ing  calendar  year  does  not  exceed  ten  barrels 
per  well. 

(B)  To  qualify  for  the  exemption  under 
this  paragraph,  a  lease  must  be  operating  at 
the  maximum  feasible  rate  of  production  and 
In  accord  with  recognized  conservation  prac¬ 
tices. 

Neither  the  EPAA  nor  the  TAPAA  in¬ 
cluded  a  definition  of  the  term  “lease.” 
The  most  extensive  legislative  history 
concerning  the  original  stripper  well 
lease  exemption  is  found  in  the  Confer¬ 
ence  Report  accompanying  the  TAPAA. 

Although  the  Conferees  did  not  discuss 
the  meaning  of  the  term  “lease,”  they 
did  state: 

The  Congress  Intends  that  the  provisions 
of  this  section  wlU  be  strictly  enforced  and 
regulated  by  the  administering  agency  to  In¬ 
sure  that  the  limited  exemption  of  this  class 
of  wells  for  the  express  purposes  described 
above  Is  not  In  any  way  broadened.  .  .  . 
Congress  also  directs  that  the  administering 
agency  shall  promulgate  regulations  to  Im¬ 
plement  tbe  provisions  of  this  section  be¬ 
fore  It  becomes  operative.  The  Conferees  ex¬ 
pect  the  administering  agency  to  utilize  State 
data  regarding  production  volumes,  and  to 
provide  by  regulation  safeguards  against  the 
manipulation  of  gerrymandering  of  lease 
units  in  a  manner  that  evades  the  price  con¬ 
trol  and  allocation  programs. 

These  regulations  shall  be  so  designed  as 
to  provide  safeguards  against  any  abuse, 
over-reaching  or  altering  of  normal  patterns 
of  operations  to  achieve  a  benefit  under  this 
section  which  would  not  otherwise  be  avail¬ 
able.  Congress  specifically  intends  that  the 
regulations  shall,  among  other  things,  pre¬ 
vent  any  “gerrymandering”  of  leases  to  aver¬ 
age  down  high  production  wells  with  a  num¬ 
ber  of  low  production  stripper  wells  to  re¬ 
move  the  high  production  wells  from  price 
ceilings.  The  sole  purpose  and  objective  of 
this  Section  406  Is  to  keep  stripper  wells — 
those  producing  less  than  ten  barrels  per 
day — In  production  and  to  Insure  that  the 
crude  oil  they  produce  continues  to  be  avail¬ 
able  for  U.S.  refineries  and  U.S.  consumers. 
It  Is  not  Intended  to  confer  any  benefit  on 
the  owners  and  operators  of  wells  producing 
in  excess  of  ten  barrels  per  day. 

The  Congress  also  Intends  that  the  regula¬ 
tions  provide  appropriate  limitations  and 
provisions  In  the  definition  of  “lease”  to  in- 
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sure  that  an  administratively  workable  sys¬ 
tem  Is  established  which  does  not  permit 
abuse.  (Emphasis  In  original,  HJL  Rep.  No. 

624,  93d  Cong.,  1st  Sess.  at - (1973).) 

The  TAPAA  stripper  well  lease  exemp¬ 
tion  originated  with  a  floor  amendment 
that  was  introduced  by  Senator  Bartlett 
of  Oklahoma.  The  original  text  of  the 
amendment  provided  that: 

Those  oil  leases  whose  average  dally  pro¬ 
duction  per  well  does  not  exceed  that  of  a 
stripper  well  of  not  more  than  ten  barrels  of 
oil  per  day  shall  be  exempt  from  any  alloca¬ 
tion  or  price  restraints.  . .  .  (119  Cong..  Rec. 
813432  (daily  ed.  July  14.  1973).) 

In  explaining  this  amendment  Senator 
Bartlett  stated: 

So  if  the  stripper  producer  had  production 
that  did  not  qualify,  he,  of  course,  would  not 
be  In  any  position  to  have  that  production 
exempted  from  price  controls.  It  is  done  on  a 
lease  basis,  because  normally  all  the  wells  on 
one  lease  go  Into  one  tank  or  on  a  several 
tank  basis.  So  if  It  is  from  a  big  well,  the 
average  goes  away  (sic)  up. 

Incidentally,  when  subsidies  were  put  on 
(stripper  well  production)  during  World  War 
n.  that  went  beyond  Just  a  lease  basis;  that 
was  done  on  a  field  basis,  because  it  is  easier 
to  do  aU  the  accounting  that  way.  But  In 
this  cose,  it  is  only  decided  on  a  lease  harts. 
(Id.  at  S13435,  remarks  of  Senator  Bartlett.) 

It  should  be  noted  also  that  the  sponsor 
of  the  amendment  understood  stripper 
wells  typically  to  be  operated  by  Inde¬ 
pendent  producers  pursuant  to  a  lease: 

Large  ail  companies  have  few  stripper  wells. 
Because  of  their  higher  operational  costs, 
major  oil  companies  are  forced  to  sell  their 
leases  to  Independents — who  can  operate 
these  leases  for  a  longer  period.  (Id.  at 
SI 3482  ) 

The  legislation  which  became  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (“EPAA")  originated  in  the  Senate 
where  a  bill  was  passed  on  June  5,  1973, 
containing  no  stripper  well  provision  of 
any  kind.  When  the  House  passed  a  simi¬ 
lar  version  of  the  emergency  petroleum 
allocation  measure  on  October  17,  1973, 
It  contained  a  “stripper"  exemption  ap¬ 
plicable  to  wells  rather  than  to  leases. 
In  the  Conference  Report  of  Novem¬ 
ber  10,  1973,  a  stripper  well  lease  provl- 
sion  was  substituted,  without  comment, 
and  this  provision  was  subsequently 
adopted  by  Congress  in  the  final  version 
of  the  EPAA  without  debate  or  comment 
on  the  meaning  of  “leases.” 

The  general  legislative  silence  on  the 
meaning  of  stripper  well  “leases"  in  con¬ 
nection  with  the  drafting  and  passage  of 
the  EPAA  can  therefore  be  explained 
only  by  the  fact  that  this  matter  was 
decided  largely  in  connection  with  the 
TAPAA  companion  measure.  These  two 
statutory  stripper  well  lease  provisions, 
although  identical  insofar  as  the  concept 
of  “leases"  is  concerned,  contained  cer¬ 
tain  technical  differences.  Because  of  the 
use  of  the  same  language  In  both  enact¬ 
ments  concerning  “leases,”  however,  the 
legislative  history  of  the  TAPAA  Is  rele¬ 
vant  and  applicable  to  the  meaning  of 
stripper  well  “leases”  under  the  EPAA 
and  the  implementing  CLC,  FEO,  and 


D.  CHANGES  SINCE  ADOPTION  OF  THE  TWO 
IIEK  CRUDE  OIL  PRICING  SYSTEM 

Several  important  changes  in  circum¬ 
stances  have  occurred  since  the  initial 
definitions  of  “property"  and  “stripper 
well  lease”  were  adopted.  First,  with  the 
passage  of  time,  the  natural  decline  in  the 
rate  of  production  has  operated  to  make 
the  cumulative  deficiency  provision  of 
the  two  tier  pricing  system  Increasingly 
more  significant.  Second,  the  initial  em¬ 
phasis  of  CLC  on  restraining  prices  and 
controlling  inflation  has  tended  to  be  of 
lesser  significance  compared  with  the 
need  to  provide  effective  incentives  for 
increased  domestic  production  of  crude 
oil.  Third,  the  price  differential  between 
“old  crude  oil"  and  crude  oil  not  subject 
to  the  ceiling  price  limitation  has  in¬ 
creased  dramatically,  from  modest  ini¬ 
tial  levels  of  $.50  per  barrel  or  less,  to 
amounts  of  $7.00  per  barrel  or  more.  The 
“old  crude  oil  allocation"  or  “entitle¬ 
ments”  program  was  Instituted  in  re¬ 
sponse  to  this  Increased  price  disparity, 
and  since  November.  1974,  refiners  have 
been  required  to  have  an  “entitlement” 
to  refine  a  barrel  of  old  crude  oil.  with 
those  refiners  having  more  than  the  na¬ 
tional  average  of  old  crude  oil  generally 
required  to  purchase  such  entitlements 
from  refiners  having  less  than  the  na¬ 
tional  average  of  old  crude  oil.  Finally, 
enactment  of  the  EPCA  on  December  22, 

1975.  effectively  changed  the  crude  oil 
pricing  program  from  one  which  was  ex¬ 
pected  only  to  be  temporary  to  one 
which  would  be  mandatory  for  at  least 
40  months. 

The  amendments  to  the  crude  oil  pric¬ 
ing  regulations  adopted  to  implement  the 
crude  oil  pricing  pedicles  of  the  EPCA  are 
intended  to  reflect  these  changed  cir¬ 
cumstances.  Under  the  two  tier  pricing 
system  as  revised  effective  February  1, 

1976.  existing  cumulative  deficiencies 
were  eliminated  for  all  properties.  Also, 
provisions  were  subsequently  added  to 
take  into  account  the  natural  rate  of  pro¬ 
duction  decline  in  future  months,  so  that 
the  level  of  production  which  must  be  ex¬ 
ceeded  before  crude  oil  produced  from  a 
property  may  be  sold  at  upper  tier  prices 
(the  “base  production  control  level”) 
may  be  adjusted  downward  at  six  month 
intervals.  These  provisions  were  added  to 
help  keep  the  incentive  of  higher,  upper 
tier  prices  within  the  reach  of  producers 
of  most  properties,  so  that  measures 
taken  to  increase  rates  of  production 
could  realistically  be  expected  to  result 
in  upper  tier  prices  without  regard  to  the 
time  that  has  elapsed  since  the  initial 
base  production  control  levels  were  first 
established.  Also,  the  “released  crut’e  oil” 
provisions  which  were  included  In  the 
initial  two  tier  pricing  system  as  a  special 
incentive  for  increased  production  in  the 
short  term  were  eliminated  on  a  prospec¬ 
tive  basis,  and  base  production  control 
levels  are  now  determined  with  reference 
to  the  average  monthly  volume  of  “old 
crude  oil”  produced  and  sold  from  each 


FEA  regulations. 


^  property  in  1975. 


E.  GENERAL  CONSIDERATIONS 

Because  the  considerations  involved 
with  respect  to  past  applications  of  the 
term  "property"  are  significantly  differ¬ 
ent  from  the  considerations  Involved  in 
prospective  applications  of  the  term,  FEA 
has  concluded  that  the  clarifications  that 
are  appropriate  with  respect  to  past  ap¬ 
plications  of  the  term  are  likewise  differ¬ 
ent  from  those  which  are  to  be  applied 
on  a  prospective  basis.  With  respect  to 
past  interpretations  FEA  is,  of  course, 
bound  to  formulate  those  clarifications 
which  are  most  consistent  with  the  pur¬ 
pose  and  intent  of  the  regulations  in 
effect  during  that  time,  whereas  with 
respect  to  future  applications  of  the  term, 
FEA  enjoys  greater  latitude  to  make  such 
prospective  adjustments  in  the  mean¬ 
ing  of  the  term  as  wifi  best  suit  the  cur¬ 
rent  objectives  of  the  two  tier  pricing  sys¬ 
tem. 

In  seeking  at  this  time  to  clarify  the 
meaning  of  a  term  that  has  been  so 
widely  applied  for  almost  three  years, 
FEA  has  sought,  first,  to  determine  the 
legal  significance  of  the  words  used  to 
define  the  term  and,  second,  to  identify 
and  evaluate  the  extent  to  which  other 
factors  (extrinsic  to  the  language  of  the 
definition  itself)  may  have  made  it  In¬ 
equitable  or  impracticable  to  apply  the 
literal  meaning  of  that  definition  in  cer¬ 
tain  circumstances.  With  this  intention, 
and  based  upon  the  comments  received 
in  this  proceeding,  therefore,  FEA  has 
concluded  that  the  literal  meaning  of 
the  term  “property,”  as  defined  by  FEA, 
is  generally  to  be  understood  as  synony¬ 
mous  with  the  physical  “tract”  or  “prem¬ 
ises”  as  to  which  a  working  Interest  is 
established  by  an  oil  and  gas  lease,  or  by 
a  fee  interest.  It  has  also  concluded  that 
in  certain  instances  it  Is  permissible  to 
segregate  the  interest  so  described  for 
purposes  of  delineating  an  FEA  “prop¬ 
erty,”  while  in  other  instances  the  aggre¬ 
gation  of  such  Interests  to  form  a  single 
FEA  “property”  is  appropriate. 

The  conclusion  that  the  term  “prop¬ 
erty”  (i.e.,  "the  right  which  arises  from  a 
lease  or  from  a  fee  interest  to  produce 
domestic  crude  petroleum”)  Is,  In  the 
strictest  sense,  generally,  synonomous 
with  the  tract  or  premises  as  to  which  a 
right  to  produce  exists  pursuant  to  an 
oil  and  gas  lease  or  a  fee  Interest,  Is 
based  In  large  measure  on  the  fore¬ 
going  review  of  the  history  of  these  con¬ 
cepts. 

Although  the  evidence  is  not  unambig¬ 
uous,  FEA  has  concluded  that  CLC  by  its 
definition  of  the  term  “property"  in¬ 
tended  to  refer  to  the  premises  described 
In  the  oil  and  gas  lease  pursuant  to 
which  crude  oil  was  bring  produced.  It 
also  appears  that  this  is  the  reasonable 
meaning  of  the  definition  that  CLC  used 
and  that  the  definition  should  have  been 
so  understood.  Thus,  when  CLC  first  pro¬ 
posed  the  two  tier  concept,  it  described 
the  productive  entity  with  respect  to 
which  production  was  to  be  measured  as 
“a  particular  property  on  which  the  pro¬ 
ducer  has  leased  production  rights.”  Use 
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of  the  phrase  "property  on  which”  sug¬ 
gests  that  CLC  contemplated  that  crude 
oil  production  would  be  measured  ac¬ 
cording  to  the  surface  acreage,  or 
"tract,”  as  to  which  a  producer  had  ob¬ 
tained  production  rights  through  an  oil 
and  gas  lease.  (Such  leases  typically  de¬ 
scribe  the  premises  by  surface  bound¬ 
aries,  although  they  may  also  delineate 
particular  underground  strata  as  to 
which  rights  are  conferred.  (See  e.g.,  3 
Williams  and  Meyers,  S  665) .) 

When  the  two  tier  pricing  system  was 
adopted,  property  was  defined,  as  noted 
above,  as  “the  right  which  arises  from  a 
lease  or  a  fee  Interest  to  produce  domes¬ 
tic  crude  petroleum.”  The  term  "lease” 
has  been  generally  defined,  for  purposes 
of  oil  and  gas  law,  as  "[tlhe  instrument 
by  which  a  leasehold  or  working  Interest 
is  created  In  minerals.  .  .  .”  Williams 
and  Meyers,  Manual  of  Oil  and  Gas 
Terms  at  240-241  <3d  ed.  1971).  "Work¬ 
ing  interest”  has  been  defined.  In  turn,  as 
“[tlhe  operating  Interest  under  an  oil 
and  gas  lease.  The  owner  of  the  working 
interest  has  the  exclusive  right  to  ex¬ 
ploit  the  minerals  on  the  land.  .  . 
(Id.  at  511.) 

Inasmuch  as  the  lease  is  the  basic  doc¬ 
ument  of  the  oil  and  gas  industry,  there 
should  have  been  no  doubt  but  that  CLC 
intended  by  its  definition  of  property  io 
signify  the  premises  described  by  an  oil 
and  gas  lease  (or  by  a  deed,  in  those 
comparatively  few  instances  in  which 
the  operator  was  also  the  owner  of  the 
mineral  interest) .  FEA  believes  that  this 
term,  whieh  has  generally  uniform  hls- 
torie  meaning  throughout  the  crude  oil 
production  industry,  was  used  initially 
with  the  Intention  and  expectation  that 
it  would  provide  a  uniform  basis  for  ap¬ 
plication  of  price  controls  throughout 
the  Industry  and  would  avoid  the  need 
for  taking  Into  account  the  varying  state 
regulatory  concepts  and  internal  systems 
of  accounting. 

Also  relevant  to  the  Intent  with  which 
CLC  used  the  term  Is  that  the  concept  of 
released  crude  oil  was  specifically  de¬ 
signed  as  an  Incentive  to  Increased  pro¬ 
duction  over  a  relatively  short  time.  The 
fastest  means  of  Increasing  production 
was  through  maximum  exploitation  by 
producers  of  tracts  subject  to  their 
working  interests — whether  by  appli¬ 
cation  of  enhanced  recovery  techniques, 
re-working  of  wells,  or  by  re-completion 
of  wells  in  new  producing  formations. 
The  treatment,  for  example,  of  separate 
reservoirs  subject  to  the  same  oil  and 
gas  lease  as  separate  properties  would 
have  been  inconsistent  with  the  objec¬ 
tive  of  the  released  crude  oil  concept  to 
provide  producers  with  maximum  incen¬ 
tives  to  exploit  to  the  fullest  extent  the 
tracts  which  were  subject  to  their  exist¬ 
ing  rights  to  produce  crude  oil. 

The  evidence  with  respect  to  the  legis¬ 
lative  treatment  of  the  term  "lease”  is 
not  inconsistent  with  this  conclusion. 
FEA’s  review  of  the  legislative  history  of 
the  stripper  well  lease  exemption  indi¬ 
cates  that  the  sponsor  of  the  stripper 
well  lease  exemption  used  the  "lease”  as 
the  unit  of  measurement  simply  because 
the  production  of  several  wells  subject 


to  a  single  lease  is  commonly  commingled 
in  one  or  more  storage  tanks.  He  pro¬ 
posed  that  the  stripper  well  exemption  be 
"decided  on  a  lease  basis,”  rather  than 
on  some  other  basis,  solely  because  of  the 
practical  necessity  Inherent  in  the  com¬ 
mon  collection  and  storage  systems  in 
use.  Thus,  a  well-by-well  measurement 
would  not  normally  be  possible  on  the 
one  hand  and,  on  the  other  hand,  averag¬ 
ing  per  well  production  across  an  entire 
field,  to  the  extent  a  field  "went  beyond” 
or  was  broader  in  scope  than  a  lease, 
was  presumably  not  desirable  because 
it  would  in  some  cases  have  unnecessarily 
expanded  the  scope  of  the  exemption  to 
leases  that  were  not  marginal  and  in 
other  cases  would  have  unnecessarily 
prevented  marginal  leases  from  benefit¬ 
ing  from  the  exemption.  The  term 
"lease”  therefore  appears  to  have  been 
regarded  as  the  most  appropriate  term 
available  to  describe  an  interest  that 
would  typically  encompass  more  than  a 
"well”  but  less  than  a  “field.”  It  also  ap¬ 
pears  that  the  term  was  regarded  to  be 
commonly  understood  as  no  definition 
was  included  in  the  Act. 

However,  notwithstanding  the  strong 
support,  both  in  the  legislative  history 
and  elsewhere,  for  a  literal  interpretation 
of  the  definition  of  property,  FEA  has 
determined  that  the  clarification  of  past 
applications  of  the  property  concept 
should  recognize  more  flexibility  because 
of  a  variety  of  circumstances  under 
which  an  interpretation  of  the  term 
property  that  was  limited  to  the  literal 
meaning  of  the  language  of  the  definition 
would  be  inequitable.  Several  consider¬ 
ations  led  to  this  conclusion. 

As  noted  in  the  foregoing  review  of  the 
concept  of  property  and  its  significance 
under  the  two  tier  price  system,  the  term 
"property”  was  first  defined  in  regula¬ 
tions  which  were  issued  on  August  17, 
1973,  and  became  effective  on  August  19, 
1973.  Thus,  producers  were  required  im¬ 
mediately  (i.e.,  by  the  end  of  August)  to 
apply  the  new  definition  to  their  par¬ 
ticular  circumstances  to  determine  whe¬ 
ther  any  “new”  or  "released”  crude  oil 
had  been  produced  from  a  property  in 
that  month.  While  the  definition  of  the 
term  appears  to  have  been  premised  on 
the  assumption  that  it  would  provide  a 
common  and  easily-understood  basis  for 
delineating  appropriate  productive  enti¬ 
ties,  comments  received  in  this  and  other 
proceedings  Indicate  that  there  have,  in 
fact,  been  many  differing  interpretations 
of  the  meaning  of  the  term  among  pro¬ 
ducers. 

With  respect  to  the  extent  to  which 
differing  and  possibly  conflicting  inter¬ 
pretations  of  the  term  should  be  recog¬ 
nized  by  FEA  as  consistent  with  the  reg¬ 
ulations,  it  must  be  recognized  that  pro¬ 
ducers  had  no  detailed  guidance  initially 
from  CLC,  FEO,  or  FEA  with  respect  to 
the  numerous  questions  that  arose  with 
respect  to  the  property  definition.  The 
first  ruling  on  the  definition  of  property 
was  not  Issued  until  August  29, 1975  (FEA 
Ruling  1975-15,  40  FR  40832,  Septem¬ 
ber  4, 1975) .  Further,  when  the  CLC  defi¬ 
nition  of  property  had  to  be  adapted  by 
producers  to  their  particular  circum¬ 


stances  in  August,  1973,  the  benefits  or 
detriments  of  alternative  approaches,  to 
the  extent  they  may  have  been  consid¬ 
ered,  would  have  been  perceived  much 
differently  than  at  a  later  time. 

It  should  be  recognized,  for  example, 
that  the  two  tier  pricing  system  initially 
operated  generally  to  provide  an  eco¬ 
nomic  incentive  for  the  aggregation  of 
productive  entities  if  one  such  entity 
was  capable  of  producing  significantly 
higher  volumes  of  crude  -oil  than  it  pro¬ 
duced  in  1972.  This  is  because  there  had 
not  yet  been  time  for  significant  cur¬ 
rent  deficiencies  to  accumulate  as  to 
most  productive  entities,  and  the  in¬ 
creased  production  from  one  entity,  if 
sufficient,  would  serve  under  the  special 
release  rule  to  release  from  the  ceiling 
price  rule  crude  oil  from  other  produc¬ 
tive  entities  only  if  they  were  treated 
as  part  of  the  same  property.  Of  course, 
to  the  extent  that  any  cumulative  de¬ 
ficiency  had  accrued  at  that  date,  se¬ 
lective  segregation  of  entitles  would  have 
served  Immediately  to  result  in  all  "new 
crude  oil”  from  any  separate  entity  with 
respect  to  which  production  was  just 
being  initiated.  As  a  general  matter, 
however,  it  seems  unjust,  with  the  bene¬ 
fit  of  hindsight,  to  ascribe  now  Improper 
motivations  to  applications  of  the  prop¬ 
erty  concept  which  were  made  under 
considerably  different  circumstances 
nearly  three  years  ago. 

Also  favoring  a  more  flexible  interpre¬ 
tation  of  past  applications  of  the  term 
property  is  the  reality  of  several  sig¬ 
nificant  consequences  attached  to  the  de¬ 
terminations  that  have  been  made  with 
respect  to  the  meaning  of  the  term 
"property."  Volumes  of  “old,”  "new,”  "re¬ 
leased,”  and  “stripper  well  lease”  crude 
oil  are  a  function  of  the  scope  of  the 
“property”  as  determined  by  the  pro¬ 
ducer.  “Old”  crude  oil  volumes,  thus  de¬ 
termined,  have  been  certified,  and  en¬ 
titlements  have  been  purchased  by 
refiners  with  respect  to  such  volumes. 
The  costs  of  the  crude  oil  and  entitle¬ 
ments  to  refiners  have,  in  turn,  generally 
been  passed  through  in  prices  charged 
for  refined  products.  Revenues  paid  to 
producers  have,  in  like  manner,  generally 
been  used  to  pay  operating  costs  or  to 
initiate  enhanced  recovery  or  new  ex¬ 
ploration  and  development,  and  remitted 
to  royalty  owners,  or  otherwise  disposed 
of.  In  addition,  since  February  1,  1976, 
the  "base  production  control  level”  of 
each  property  has  been  defined  by  ref¬ 
erence  to  the  volume  of  "old  crude  oil” 
produced  and  sold  from  the  property 
concerned  during  1975. 

FEA  recognizes  the  substantial  reli¬ 
ance  that  has  been  placed  on  these  de¬ 
terminations  by  numerous  parties,  that 
there  is  no  basis  for  concluding  in  gen¬ 
eral  that  such  determinations  were  other 
than  good  faith  attempts  to  comply  with 
the  regulations,  and  that  there  is  a  sub¬ 
stantial  need  for  a  measure  of  admin¬ 
istrative  finality  to  attach  to  as  many  of 
these  determinations  as  possible,  so  as  to 
avoid  substantially  disruptive  retroactive 
adjustments. 

The  legislative  history  of  congressional 
Intent  with  respect  to  the  meaning  of 
'lease”  in  the  context  of  the  stripper  well 
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lease  exemption  is  not  inconsistent  with 
the  need  to  afford  some  measure  of  flex¬ 
ibility  in  the  definition  of  the  term 
“property.”  The  Conference  Report  ac¬ 
companying  the  TAPAA  states  that 
“Congress  .  .  .  Intends  that  the  regula¬ 
tions  provide  appropriate  limitations 
and  provisions  in  the  definition  of  'lease' 
to  insure  that  an  administratively  work¬ 
able  system  is  established  which  does 
not  permit  abuse.”  This  statement  clearly 
indicates  that  rigid  adherence  to  a 
“lease”  system  was  not  expected  and  that 
the  necessity  for  some  degree  of  flexi¬ 
bility  in  defining  the  term  was  acknowl¬ 
edged.  Consistent  with  this  intent,  the 
regulatory  definition  of  a  stripper  well 
lease  provided  for,  among  other  under-  4 
standable  exercises  in  flexibility,  inclu¬ 
sion  of  “fee  interests”  within  the  mean¬ 
ing  of  the  statutory  term  “lease.” 

The  strictures  in  the  Conference  Re¬ 
port  on  the  subject  of  stripper  well  “ger¬ 
rymandering”  do  not  contradict  this 
view.  The  only  express  qualification  on 
administrative  flexibility  in  defining 
“lease”  would  seem  to  be  one  which  would 
be  present  by  implication  in  any  event 
<i.e.,  that  the  administrative  treatment 
of  the  term  “lease” — as  in  any  other 
phase  of  administering  the  stripper  well 
exemption — must  not  be  such  as  to  per¬ 
mit  abuse  of  the  exemption) . 

On  the  other  hand,  FEA  does  not  re¬ 
gard  its  ability  retroactively  to  provide 
for  a  more  flexible  interpretation  of  the 
term  property  to  be  unqualified.  Prin¬ 
ciples  of  equity  generally  favor  that  those 
who  are  similarly  situated  receive  com¬ 
parable  treatment.  In  this  regard,  it 
would  be  particularly  Inappropriate  for 
those  producers  which  closely  adhered 
to  the  regulatory  definition  of  the  term 
“property”  to  be  treated  much  less  fav¬ 
orably  than  those  producers  which  in¬ 
terpreted  the  term  in  a  less  formal  man¬ 
ner.  Moreover,  FEA  is  also  concerned 
that  unwarranted  departures  from  its 
regulations  not  be  permitted  and  that 
the  interests  of  consumers  in  full  and  fair 
enforcement  of  the  price  controls  on 
crude  oil  be  adequately  protected. 

Accordingly,  the  detailed  discussion 
setting  forth  the  proper  clarification  of 
past  applications  of  the  property  con¬ 
cept  in  the  following  Section  I.  F.  rep¬ 
resents  FEA’s  attempt  to  strike  an  ap¬ 
propriate  balance  between  the  foregoing 
considerations  as  to  a  literal  interpreta¬ 
tion  of  the  term  property  vis-a-vis  a 
more  flexible  interpretation  which  takes 
into  account  factors  extrinsic  to  the  lan¬ 
guage  of  the  definition  itself. 

FEA  believes  that  the  clarifications 
adopted  today  are  consistent  with  the 
practices  that  have  been  followed  by  the 
substantial  majority  of  producers.  How¬ 
ever,  to  the  extent  that  these  clarifica¬ 
tions  would  permit  any  producer  to  cal¬ 
culate  larger  volumes  of  “new,”  “re¬ 
leased,”  or  “stripper  well  lease”  crude  oil 
than  were  calculated  and  certified  in 
prior  months,  no  recertifications  of  addi¬ 
tional  volumes  will  be  permitted.  Such  re¬ 
certifications  will  be  considered,  if  at  all, 
only  on  a  case-by-case  basis  on  normal 
grounds  of  inequity  or  hardship  through 
the  FEA  exceptions  process.  FEA  Is 


aware  that  in  so  affording  significance  to 
differing  good  faith  definitions  of  prop¬ 
erty  that  have  been  adopted  by  pro¬ 
ducers,  similarly  situated  persons  will  In 
some  instances  be  treated  differently 
under  the  regulations.  This  fact  is.  how¬ 
ever,  counterbalanced  In  FEA’s  view  by 
the  need  for  the  greatest  possible  meas¬ 
ure  of  administrative  finality  to  be  af¬ 
forded  the  determinations  already  made 
as  to  volumes  of  old  crude  oil.  Appro¬ 
priate  compliance  actions  will,  of  course, 
be  taken  with  respect  to  applications  of 
the  term  property  which  are  not  consist¬ 
ent  with  the  clarifications  set  forth 
herein,  to  the  extent  that  they  have  re¬ 
sulted  in  the  certification  of  greater  vol¬ 
umes  of  new  or  upper  tier  crude  oil  than 
is  permitted.  FEA  reserves  the  right  in 
such  compliance  actions  to  determine 
whether  any  misapplication  of  the 
“property”  concept,  which  resulted  in 
improper  classification  of  lower  tier 
crude  oil  as  upper  tier  crude  oil  to  a 
particular  purchaser,  also  resulted  in 
that  purchaser  receiving  at  lower  tier 
prices  other  volumes  of  crude  oil  that 
could  properly  have  been  certified  as 
upper  tier  crude  oil.  In  such  cases,  and 
in  the  context  of  formal  compliance  ac¬ 
tion  (i.e.,  by  remedial  order  or  consent 
order),  FEA  may  permit  the  producer 
to  recertify  such  amounts  of  crude  oil 
mistakenly  Invoiced  as  lower  tier  crude 
oil,  but  only  to  the  extent  that  addi¬ 
tional  funds  due  the  producer  because 
of  such  recertification  do  not  exceed  re¬ 
funds  due  to  the  purchaser  because  of 
sales  of  crude  oil  by  the  producer  at 
prices  in  excess  of  the  appropriate  ceil¬ 
ing  prices. 

F.  PAST  APPLICATIONS  OF  THE  TERM 
“PROPERTY” 

The  issues  with  respect  to  past  appli¬ 
cations  of  the  term  property  may,  for 
purposes  of  convenience,  be  generally 
divided  into  three  categories  :  (1)  Those 
involving  the  delineation  of  the  premises 
which  are  subject  to  a  single  “right  to 
produce”  pursuant  to  a  lease  or  fee  in¬ 
terest,  (2)  those  involving  the  aggrega¬ 
tion  of  two  or  more  such  premises,  and 
<3)  thcwe  involving  the  segregation  of 
such  premises  subject  to  a  single  “right 
to  produce.” 

(1)  The  right  to  produce.  Ruling  1975- 
15  made  it  clear  that  the  property  con¬ 
cept  is  one  that  begins  with  “the  right 
to  produce  crude  oil .”  Consistent  with  the 
discussion  above  of  the  common  meaning 
of  that  term  as  being  generally  synono- 
mous  with  the  concept  of  “working  In¬ 
terest,”  the  analysis  of  property  will  gen¬ 
erally  begin  with  identifying  the  one  or 
more  “premises”  or  “tracts”  described 
in  the  instrument  that  confers  the  right 
to  produce.  Generally  speaking,  except  in 
those  cases  where  the  right  to  produce 
is  conveyed  separately  with  respect  to 
separate  horizontal  strata,  the  “prem¬ 
ises”  as  to  which  the  right  to  produce 
exists  will  generally  be  described  in  terms 
of  surface  acreage — commonly  referred 
to  as  a  “tract."  In  those  instances  In 
which  production  is  undertaken  by  the 
owner  of  the  mineral  interest  in  fee, 
rather  than  by  a  lessee,  the  instrument 


conveying  the  fee  interest  will  similarly 
describe  the  premises  typically  in  terms 
of  surface  acreage,  also  referred  to  as  a 
“tract.”  The  terms  “premises”  and 
“tract”  are  both  used  here  to  refer  to  the 
physical  limits  as  to  which  a  right  to 
produce  exists.  Since  “tract”  implies  sur¬ 
face  acreage,  whereas  “premises”  is  not 
so  limited  (but  also  signifies  use  of  three 
dimensional  boundaries) ,  the  latter  term 
is  preferred. 

Difficult  issues  can  arise  with  respect 
to  construing  a  lease  or  deed  to  delineate 
the  one  or  more  premises  as  to  which  a 
“right  to  produce”  exists  under  that  in¬ 
strument.  This  can  occur,  for  example, 
where  a  lease  conveys  a  right  to  produce 
with  respect  to  described  premises,  but 
imposes  differing  or  special  rights  or  ob¬ 
ligations  with  respect  to  the  development 
of  and  production  from  particular  por¬ 
tions  of  the  described  premises.  General¬ 
ly  speaking,  where  the  rights  or  duties 
created  under  a  single  instrument  are 
significantly  different  with  respect  to 
particular  identified  portions  of  a  de¬ 
scribed  premises,  where  a  producer  has 
in  good  faith  relied  upon  such  differences 
in  its  exploration  and  development  activ¬ 
ities,  and  where  the  producer  has  con¬ 
sistently  and  historically  accounted  for 
such  portions  separately,  FEA  will  per¬ 
mit  the  lease  concerned  to  be  considered 
as  having  established  more  than  a  single 
“right  to  produce”  and,  consequently, 
more  than  a  single  property.  Thus,  for 
example,  where  the  time  within  which 
a  lessee  is  obligated  to  begin  production 
activities  varies  as  to  specified  portions 
of  a  particular  tract,  those  portions  of 
the  tract  would  be  subject  to  differing 
“rights  to  produce,”  and  hence,  could 
constitute  separate  “properties.” 

(2)  Segregation  of  premises  subject  to 
a  single  right  to  produce.  More  complex 
issues  are  posed  with  respect  to  the  ex¬ 
tent  to  which  the  premises  subject  to  a 
single  right  to  produce  may  appropriate¬ 
ly  be  subdivided  to  form  separate  “prop¬ 
erties.”  As  noted  above,  there  are  in¬ 
stances  in  which  a  single  lease  may 
create  several  distinct  “rights  to  pro¬ 
duce”  with  respect  to  specified  portions 
of  the  premises  described  therein.  And 
as  discussed  below,  the  aggregation  (with 
premises  subject  to  other  rights  to  pro¬ 
duce)  of  less  than  all  of  the  premises 
covered  by  a  single'  right  to  produce  may 
result  in  the  subdivision  of  the  premises 
formerly  subject  to  a  single  right  to 
produce  into  at  least  two  properties — 
the  portion  which  has  been  aggregated 
and  the  portion  which  remains.  There 
sire,  however,  still  further  instances  in 
which  segregation  into  one  or  more  prop¬ 
erties  of  a  premises  subject  to  a  single 
right  to  produce  appears  to  have  been 
appropriate  under  the  existing  regula¬ 
tions. 

a.  N on-contiguous  tracts.  One  such 

Instance  is  In  the  case  of  non-contlguous 
tracts.  Particularly  in  the  case  of  fee  in¬ 
terests.  but  also  In  the  case  of  certain 
large  leases  (typically  old  leases) ,  a  single 
Instrument  may  convey  a  single  undif¬ 
ferentiated  right  to  produce  with  respect 
to  multiple,  mm -contiguous  tracts, 
which  may  be  located  at  great  distances 
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from  one  another.  In  all  cases  In  which 
It  can  be  shown  that  such  non-contigu- 
ous  tracts  were  developed  and  produced 
separately,  and  where  they  have  his¬ 
torically  and  consistently  been  accounted 
for  as  separate  properties,  PEA  will  con¬ 
tinue  to  permit  than  to  be  so  regarded. 
Hie  basis  for  this  determination  is 
principally  that  FEA  understands  this  to 
have  been  a  consistent  and  historic  prac¬ 
tice  and  one  which  was  followed  to  con¬ 
form  the  treatment  of  the  atypical  situa¬ 
tion  of  multiple  tracts  subject  to  a  single 
Instrument  to  that  afforded  in  the  more 
typical  situation  of  a  single  tract  subject 
to  a  single  lease. 

b.  Very  large  tracts.  Another  such  in¬ 
stance  is  in  the  case  of  very  large  tracts 
which  are  subject  to  a  single  right  to  pro¬ 
duce.  Although  this  problem  appears  to 
exist  mainly  with  respect  to  large  fee  In¬ 
terests,  it  also  obtains  with  respect  to 
certain  large  leases,  particularly  those 
granted  many  years  ago  by  Federal  and 
state  governments.  As  noted  above,  the 
modem  oil  and  gas  lease  typically  con¬ 
veys  a  right  to  produce  which  must  be 
exercised  within  a  specified  period  in 
order  for  production  rights  to  be  retained 
by  the  lessee.  The  objective  of  the  lessor 
is  to  obtain  production  in  a  specified 
area  within  a  specified  time.  Accordingly, 
most  oil  and  gas  leases  confer  a  right  to 
produce  as  to  an  area  within  which  ex¬ 
ploration  and  development  by  the  lessee 
can  reasonably  be  expected  within  a 
reasonable  time — five  years  is  typical. 

Owners  of  mineral  Interests  in  fee 
which  undertake  their  own  exploration 
and  development  activities  are  not,  of 
course,  bound  by  any  lease  obligations 
with  respect  to  the  time  within  which 
such  activities  must  take  place.  Accord¬ 
ingly,  exploration  and  development  of  a 
large  fee  interest  may  take  place  over  an 
extended  period  of  time,  in  much  the 
same  manner  as  if  several  leases  had 
been  conveyed  with  respect  to  particular 
areas  and  time  periods.  Similarly,  with 
respect  to  large  leases,  a  comparable  form 
of  phased  development  may  have  taken 
place.  Indeed,  as  to  certain  large  govern¬ 
ment-granted  leases,  a  “selection”  proc¬ 
ess  has  been  employed,  whereby  only 
with  respect  to  those  portions  of  the  lease 
that  are  developed  does  the  lessee  retain 
production  rights.  In  such  cases,  the 
right  conveyed  by  the  initial  “lease"  is 
more  In  the  nature  of  a  right  to  explore, 
which  ripened  Into  a  right  to  produce 
those  areas  that  the  lessee  has  developed 
In  a  timely  fashion. 

In  order  to  treat  holders  of  large  tracts 
subject  to  a  single  right  to  produce — 
whether  by  a  lease  or  by  fee  interest — in 
a  manner  that  is  comparable  to  the  treat¬ 
ment  of  those  who  hold  a  right  to  pro¬ 
duce  under  the  more  limited  typical 
modern  oil  and  gas  lease  which  covers  a 
lesser  area,  FEA  has  concluded  that  sep¬ 
arate  geological  formations  subject  to 
the  same  right  to  produce  which  have 
been  developed  and  produced  separately, 
and  which  have  historically  and  con¬ 
sistently  been  accounted  for  separately 
may  continue  to  be  so  regarded. 

c.  Partial  unitization  or  other  aggre¬ 
gation  of  interests.  It  is  not  uncommon 


for  less  than  the  total  premises  subject 
to  a  right  to  produce  to  be  unitized  or 
otherwise  aggregated  with  all  or  portions 
of  premises  subject  to  other  rights  to  pro¬ 
duce,  to  form  a  single  “property,”  leaving 
the  balance  of  the  premises  formerly  sub¬ 
ject  to  a  single  right  to  produce  not  ag¬ 
gregated  with  any  other  such  rights.  The 
portion  of  the  premises  which  is  not  ag¬ 
gregated  is  appropriately  recognized  as  a 
property  separate  and  apart  from  the 
portion  of  the  premise^  which  has  been 
aggregated  with  other  rights  to  produce. 

In  some  cases,  FEA  understands  that 
the  inclusion  of  the  so-called  “Pugh” 
clause  in  a  lease  would  operate  to  create 
a  separate  and  distinct  right  to  produce 
with  respect  to  the  non-unitlzed  portion 
of  the  premises  subject  to  that  lease,  by 
stating  that  production  from  the  unitized 
portion  of  a  lease  will  not  serve  to  ful¬ 
fill  the  lessee's  production  obligations 
with  respect  to  the  non-unltized  portion. 
Thus,  the  two  portions  of  the  lease  in¬ 
cluding  such  a  clause  would  become  sepa¬ 
rate  properties  by  the  terms  of  the  lease 
Itself.  However,  even  where  such  a  clause 
is  not  Included,  FEA  has  concluded  that 
treatment  of  the  non-unltized  portion 
of  the  premises  as  a  separate  property  is 
appropriate. 

d.  Severance  tax  or  royalty  owner  ac¬ 
countability.  Another  instance  in  which 
segregation  of  a  premises  subject  to  a 
single  right  to  produce  is  appropriate  is 
where  the  production  from  identifiable 
portions  of  the  premises  Is  required  to  be 
measured  and  accounted  for  separately 
for  purposes  of  determining  severance 
tax  liability  or  for  purposes  of  accounting 
to  royalty  owners.  FEA  has  concluded 
that  where  the  payment  of  revenues  to 
state  tax  authorities  or  to  royalty  own¬ 
ers  requires  separate  accounting  for 
production  from  Identified  portions  of  a 
premises  subject  to  a  single  right  to 
produce,  and  where  such  a  portions  of 
the  premises  have  consistently  and  his¬ 
torically  been  treated  as  separate  prop¬ 
erties,  such  separate  treatment  may  ap¬ 
propriately  be  continued. 

e.  Other  segregation  not  permitted. 
The  most  complex  and  apparently  con¬ 
troversial  Issue  with  respect  to  segrega¬ 
tion  of  a  premises  subject  to  a  single 
right  to  produce  has  to  do  with  produc¬ 
tion  from  separate  “reservoirs.”  FEA  has 
studied  this  issue  at  considerable  length 
but  has  been  unable  to  find  a  solution 
which  is  likely  to  be  satisfactory  to  all 
parties  concerned.  FEA  has  concluded  on 
the  basis  of  the  review  of  the  legislative 
and  regulatory  history  and  the  general 
considerations  outlined  above  that  a 
premises  which  contains  multiple  reser¬ 
voirs  but  which  is  subject  to  a  single 
right  to  produce  may  not,  simply  by  vir¬ 
tue  of  the  existence  of  separate  res¬ 
ervoirs,  be  treated  as  comprising  multiple 
“properties.” 

FEA  does  not  believe  that  the  language 
of  the  definition  of  the  existing  term 
“property”  can  be  construed  to  mean 
that  production  from  separate  reservoirs 
subject  to  the  same  working  interest 
would,  simply  by  virtue  of  the  fact  that 
the  several  reservoirs  have  been  devel¬ 
oped  and  produced  separately,  be  re¬ 


garded  as  production  from  separate 
properties.  (Producers  have  been  on  ex¬ 
press  notice  of  this  at  least  since  the  Is¬ 
suance  of  FEA  Ruling  1975-15  on  Au¬ 
gust  29,  1975.)  Moreover,  any  producer 
which  adopted  a  reservoir-by-reservoir 
approach  to  the  definition  of  property 
(and,  hence,  to  the  computation  of 
amounts  of  “new”  and  "released”  crude 
oil)  would  typically  have  been  in  a  posi¬ 
tion  to  achieve  greater  benefits  under  the 
price  regulations  over  the  past  three 
years  than  those  producers  who  took  the 
approach  of  aggregating  production  from 
all  reservoirs  subject  to  the  same  right 
to  produce,  as  required  under  the  regu¬ 
lations.  At  least  until  February  1,  1976, 
any  producer  that  treated  each  reservoir 
as  a  separate  property  automatically 
would  have  obtained  “new”  crude  oil 
whenever  production  was  obtained  from 
a  new  reservoir.  Producers  using  the 
lease  approach,  on  the  other  hand,  were 
required  first  to  exceed  1972  levels  of 
production  from  the  lease  concerned  be¬ 
fore  any  production  from  a  new  reservoir 
would  be  regarded  as  “new”  crude  oil. 
FEA  has  unfortunately  not  been  able  to 
obtain  any  approximation  of  the  extent 
to  which  producers  have  actually 
adopted  a  reservoir-by-reservoir  defini¬ 
tion  of  property. 

Under  these  circumstances,  FEA  has 
concluded  that  It  would  be  Inequitable  to 
permit  producers  who  took  an  expan¬ 
sive — and,  in  FBA's  view,  unwarranted — 
view  of  the  meaning  of  the  term  prop¬ 
erty  to  obtalp  benefits  that  were  not  af¬ 
forded  to  producers  who  adhered  closely 
to  the  regulations.  Thus,  FEA  has  con¬ 
cluded  that  separate  reservoirs  which 
are  subject  to  the  same  light  to  produce 
will  generally  not  be  treated  as  separate 
properties  under  existing  regulations. 

There  are.  however.  Instances  In  which 
for  a  variety  of  reasons.  It  would  have 
been  impracticable  or  inequitable  for 
producers  not  to  have  treated  separately 
production  from  a  separate  reservoir  or 
reservoirs.  Those  instances  of  which  FEA 
is  aware  have  been  noted  above.  There 
may  well  be  other  Instances  of  which 
FEA  Is  not  aware,  but  which  may  be  ap¬ 
propriately  addressed  In  subsequent  rul¬ 
ings,  as  they  become  known.  The  mere 
existence  of  separate  reservoirs  and  the 
requirement  to  report  separately  the  pro¬ 
duction  from  such  reservoirs  In  itself  will, 
however,  only  suffice  to  permit  separate 
property  treatment  If  the  producer  has 
applied  for  exceptions  relief  and  has 
been  permitted  to  use  such  a  definition 
In  order  to  avoid  serious  hardship  or 
gross  equity. 

(3)  Aggregation  of  " rights  to  produce .” 
The  aggregation  of  separate  “rights  to 
produce"  pursuant  to  a  unitization  agree¬ 
ment  was  discussed  in  FEA  Ruling  1975- 
15.  There  are,  however,  other  circum¬ 
stances  under  which  separate  rights  to 
produce  may  appropriately  be  aggre¬ 
gated,  pursuant  to  either  voluntary  or 
involuntary  arrangements. 

Thus,  for  example,  various  parties  may 
hold  partial  undivided  Interests  in  the 
right  to  produce  crude  oil  from  a  partic¬ 
ular  tract.  Whether  voluntarily  through 
a  Joint  operating  agreement  or  other 


FEDERAL  REGISTER,  VOL.  41,  NO.  167 — THURSDAY,  AUGUST  26,  1976 


36178 


RULES  AND  REGULATIONS 


type  of  agreement,  or  pursuant  to  com¬ 
pulsory  state  regulations,  such  undivided 
interests  in  the  right  to  produce  from  a 
tract  must  typically  be  aggregated  before 
production  can  begin.  Under  such  cir¬ 
cumstances,  no  apparent  purpose  would 
be  served  by  requiring  property  delinea¬ 
tions  to  be  carried  back  to  the  individual 
partial  undivided  Interests  which  have 
been  aggregated  in  order  to  perfect  the 
right  to  produce. 

Another  instance  in  which  rights  to 
produce  may  be  aggregated  occurs  where 
the  premises  subject  to  such  rights  are 
required  to  be  combined  by  a  state  regu¬ 
latory  agency  as  a  condition  to  the  op¬ 
eration  of  production  activities.  Thus, 
for  example,  in  Louisiana  the  state  regu¬ 
latory  agency  will  compel  a  “unit”  to  be 
formed  by  the  owners  of  the  tracts  with 
respect  to  the  surface  area  which  overlies 
the  portion  of  a  reservoir  that  may  be 
efficiently  drained  by  a  single  well,  pro¬ 
vided  the  owners  of  at  least  75  percent 
of  the  surface  area  agree  to  the  forma¬ 
tion  of  a  unit. 

Similarly,  in  state?  that  maintain 
spacing  requirements  for  oil  wells,  in¬ 
dividual  rights  to  produce  may  need  to 
be  combined,  whether  voluntarily  or  in¬ 
voluntarily,  before  a  single  well  may  be 
drilled  and  the  right  to  produce  made 
effective.  Such  aggregations  of  rights  to 
produce  (sometimes  known  as  “drilling 
units”)  are  also  appropriately  recognized 
as  single  “properties.” 

Generally  speaking,  FEA  will  follow 
a  liberal  policy  with  respect  to  the  aggre¬ 
gation  of  rights  to  produce  Which  will  be 
permitted  to  be  treated  as  a  single  “prop¬ 
erty,”  as  long  as  a  bona  fide  reason  for 
the  aggregation  can  be  demonstrated  by 
the  producer. 

G.  Prospective  amendments  to  the  term 
"property"  The  issuance  by  FEA  of  Rul¬ 
ing  1975-15  engendered  significant  com¬ 
ment,  primarily  from  crude  oil  producers 
urging  FEA  to  adopt  a  property  concept 
that  would  recognize  as  separate  proper¬ 
ties  each  producing  reservior  underlying 
a  lease.  Since  that  time,  FEA  has  under¬ 
taken  an  analysis  of  the  property  con¬ 
cept  as  conceived  and  first  implemented 
by  the  Cost  of  Living  Council  (and  set 
forth  in  some  detail  in  Part  A  above), 
and  concluded  preliminarily  that  the  in¬ 
centives  offered  under  the  tract-by-tract 
concept  were  better  suited  to  the  tempo¬ 
rary  program  envisioned  by  CLC,  but 
that  in  the  more  than  two  years  since  the 
two  tier  system  was  first  Implemented 
those  incentives  had  decreased  in  im¬ 
pact  or  effectiveness.  Accordingly,  on 
January  6,  1976,  in  connection  with  the 
first  stage  of  rulemaking  proceedings  to 
Implement  the  crude  oil  pricing  policy  of 
the  EPCA,  FEA  proposed  for  comment 
an  amended  definition  of  property  (to 
have  been  applied  prospectively,  effective 
February  1, 1976)  that  would  have  recog¬ 
nized  the  existence  of  separate  properties 
under  the  same  tract,  where  the  tract 
encompassed  separate  and  distinct  pro¬ 
ducing  reservoirs.  When  final  regulations 
were  adopted  on  February  1,  1976,  FEA 
rejected  the  proposal  and  generally  indi¬ 
cated 


(1)  the  uncertainty  over  the  effect  of  such 
an  amendment  on  the  relative  proportions 
of  old,  new,  and  stripper  weU  lease  crude  oil; 
and 

(2)  the  likelihood  of  enormous  administra¬ 
tive  problems  associated  with  determining 
the  limits  of  thousands  of  different  reservoirs. 

Comments  submitted  in  connection 
with  the  first  stage  proceeding  either  did 
not  address  these  concerns,  or  tended  to 
confirm  FEA's  belief  that  data  sufficient 
to  make  such  determinations  were  gener¬ 
ally  unavailable. 

However,  after  issuance  of  the  Febru¬ 
ary  1  amendments,  FEA  again  received  a 
significant  number  of  inquiries  and  com¬ 
ments,  urging  reconsideration  of  the 
proposal  to  establish  a  property  concept 
based  upon  separate  reservoirs.  Accord¬ 
ingly,  as  part  of  the  continuing  analysis 
of  the  property  issue,  FEA  again  reviewed 
this  matter  so  as  to  formulate  for  public 
comment  a  proposed  revision  of  the 
property  concept.  In  this  regard,  FEA 
sought  a  concept  that  would  optimize 
the  incentives  under  the  two  tier  system 
in  a  maimer  that  is  administratively 
feasible  for  FEA  and  that  would  facili¬ 
tate  compliance  by  crude  oil  producers. 

The  resulting  proposal,  as  set  forth  in 
the  April  13  Notice,  was  to  afford  under 
FEA  regulations  the  maximum  practical 
significance  to  pre-existing  state  regula¬ 
tory  concepts  and  historical  accounting 
systems  that  have  been  developed  within 
the  framework  of  the  various  state  regu¬ 
latory  concepts.  With  this  goal  in  mind, 
FEA  solicited  comments  in  the  April  13 
Notice  and  indicated  its  intention  to  con¬ 
sider  the  adoption  of  retroactive  amend¬ 
ments  and  the  Issuance  of  rulings,  as 
well  as  the  adoption  of  prospective 
amendments,  to  the  extent  that  such  ac¬ 
tions  were  determined  to  be  appropriate 
in  resolving  the  issues  under  considera¬ 
tion.  The  discussion  in  Part  F  above  rep¬ 
resents  the  formal  Interpretation  of  FEA 
of  the  definition  of  property  as  promul¬ 
gated  by  CLC  and  carried  Toward  by 
FEO  and  FEA,  and  will  be  applied  until 
the  amendment  discussed  below  becomes 
effective  on  September  1,  1976. 

Although  a  number  of  different  prop¬ 
erty  concepts  were  discussed  in  the  com¬ 
ments  received  in  connection  with  this 
proceeding,  most  commenters  still  seem 
to  favor  reservoir-by-reservoir  determi¬ 
nations.  Under  such  an  approach,  each 
non-uni tized  reservoir  or  portion  of  a 
reservoir  underlying  each  tract  would 
constitute  a  separate  property.  Some 
producers  have  argued  that  this  is  the 
best  approach  because  it  would  provide 
the  greatest  incentive  to  develop  new 
reserves  and  maintain  production  of 
existing  reserves.  The  incentive  would 
arguably  be  maximized  under  the  res¬ 
ervoir  approach  because  decisions  re¬ 
garding  the  exploration  for  and  develop¬ 
ment  of  crude  oil  reserves  could  be  made 
on  an  individual  reservoir  basis  without 
regard  to  the  happenstance  of  produc¬ 
tion  characteristics  of  other  reservoirs 
underlying  the  same  tract  It  follows 
that  a  producer  would  more  likely  search 
for  and  develop  new  reserves  (or  increase 
the  development  of  certain  existing  re¬ 


serves)  if  the  producer  could  be  assured 
that  resulting  Increased  production 
would  qualify  as  upper  tier  crude  oil. 

A  property  concept  that  follows  tract 
boundaries,  on  the  other  hand,  without 
regard  to  the  separate  reservoirs  which 
may  underlie  the  tract,  may  not  provide 
appropriate  incentives  under  the  two  tier 
pricing  system.  This  is  because  increased 
production  from  one  reservoir  may  fail 
to  qualify  as  upper  tier  crude  oil  because 
of  the  requirement  that  tract  production 
must  exceed  the  BPCL  and  cumulative 
deficiency  determined  from  all  reservoirs 
that  underlie  the  tract. 

For  example,  a  producer  holds  the 
right  to  produce  crude  oil  from  tract  X 
under  which  are  situated  four  separate 
and  distinct  reservoirs,  with  production 
figures  as  set  forth  in  Table  1  below: 

Table  1 


Reservoir* 

1972 

1973 

1974 

1975 

1976 

A_ . 

11,000 

8,000 

5,000 

3,000 

1,000 

B . 

7,500 

6,000 

4,000 

3,000 

2,000 

C . . 

0 

0 

11,000 

10,000 

9,000 

D . 

0 

0 

0 

0  . 

Totals.... 

18,500 

13,000 

20,000 

16,000 

12,000 

As  Table  1  indicates,  the  incentive  in¬ 
tended  to  be  provided  by  the  CLC  has 
diminished  over  time.  While  the  producer 
was  able  to  respond  to  the  short  term 
incentive  by  developing  production  from 
reservoir  C  and  thereby  exceeding  the 
property's  BPCL  in  1974,  the  continued 
decline  in  production  from  reservoirs  A 
and  B  makes  remote  any  incentive  in 
1976  or  later  to  develop  production  from 
reservoir  D.  Under  a  reservoir-by- 
reservoir  determination  of  upper  and 
lower  tier  crude  oil,  however,  production 
from  reservoir  C  would  continue  to  qual¬ 
ify  as  upper  tier  crude  oil,  as  would  any 
production  from  reservoir  D. 

The  merit  In  a  property  concept  that 
recognizes  separate  reservoirs  (to  some 
extent  at  least)  is  undeniable.  However, 
an  unqualified  reservoir-by-reservoir 
concept  is  largely  administratively  in¬ 
feasible.  First,  unitizations  aside,  crude 
oil  accounting  has  consistently  and  his¬ 
torically  had  some  relation  to  the  lease 
because  it  is  the  lease  that  in  the  first 
instance  describes  ownership  interests. 
Accordingly,  a  true  reservoir-by-reservoir 
concept  would  require  the  establishment 
of  reservoir  BPCL’s  without  regard  to 
producing  interests,  and  would  force  pro¬ 
ducers  to  determine  production  on  a  res¬ 
ervoir  basis  in  the  same  manner  as  is 
done  for  unitizations,  but  where  there  is 
no  agreement  among  various  interest 
holders  for  that  purpose.  Moreover,  ad¬ 
ditional  problems  would  be  encountered 
due  to  differences  among  various  lease 
operators  of  the  same  reservoir. 

Accordingly,  the  reservoir  concept  that 
FEA  proposed  in  the  January  8  Notice 
was  one  which  would  have  recognized 
separate  reservoirs  underlying  the  same 
tract.  In  this  way,  it  was  thought  that  a 
system  would  result  that  benefited  from 
the  best  aspects  of  a  reservoir  concept 
but  which  remained  subject  to  the  legal 
requirements  entailed  by  tract  concepts. 
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As  noted  Above,  the  January  8  proposal 
was  not  adopted  primarily  because  FEA 
concluded  that  it  would  be  infeasible  to 
attempt  to  administer  a  program  under 
which  FEA  could  not  require  easily  un¬ 
derstandable  records  from  which  could 
be  determined  the  limits  of  each  produc¬ 
ing  property.  FEA  has  neither  the  ex¬ 
pertise  nor  the  resources  required  to 
monitor  reservoir-by-reservoir  produc¬ 
tion,  and  FEA  auditors  would  not  have 
at  their  disposal  adequate  means  to  con¬ 
firm  or  deny  that  production  had  in  fact 
resulted  from  two  or  more  separate  and 
distinct  producing  reservoirs. 

This  problem  would  be  minimized  if 
FEA  could  defer  to  other  expert  agen¬ 
cies  to  make  reservoir-by-reservoir  de¬ 
terminations.  For  this  reason,  FEA  pro¬ 
posed  in  this  proceeding  to  recognize 
the  existence,  as  separate  properties,  of 
each  separate  and  distinct  producing 
reservoir  underlying  the  tract,  to  the  ex¬ 
tent  that  such  reservoirs  have  been  rec¬ 
ognized  by  the  appropriate  state  regula¬ 
tory  body,  and  production  is  separately 
reported  as  such. 

While  many  comments  evidence  a  con¬ 
tinued  preference  for  a  property  defini¬ 
tion  that  would  recognize  each  reservoir 
regardless  of  state  recognition,  vel  non, 
most  comments  indicated  approval  of  the 
tentative  conclusions  set  forth  by  FEA 
in  the  April  13  Notice.  Therefore,  effec¬ 
tive  September  1,  1976,  the  definition  of 
property  is  amended  to  recognize  as  sep¬ 
arate  entities,  each  reservoir  underlying 
a  tract,  to  the  extent  that  the  reservoir 
is  recognized  by  the  appropriate  state 
regulatory  body,  and  production  has  been 
consistently  and  historically  reported  as 
such.  The  following  guidelines  are  set 
forth  to  aid  producers  in  making  proper¬ 
ty  determinations  effective  September  1, 
1976. 

(1)  Unitizations.  Where  two  or  more 
tracts,  or  parts  of  two  or  more  tracts, 
are  unitized  so  that  production  is  under¬ 
taken  from  the  reservoir  as  a  single  unit, 
the  reservoir,  as  unitized,  constitutes  the 
property.  In  most  cases,  the  unitization 
of  several  tracts  is  accomplished  by  a 
unitization  agreement,  which  describes 
the  unitized  reservoir  and  is  submitted 
to  the  state  regulatory  body  for  prior 
approval.  The  method  of  determining  up¬ 
per  tier  crude  oil  volumes  from  unitized 
properties  was  addressed  in  Ruling  1975- 
15.  The  ruling  did  not,  however,  address 
an  Important  aspect  of  unitization  that 
has  given  rise  to  several  questions  from 
producers. 

A  unitization,  as  stated  in  Ruling  1975- 
15,  constitutes  a  single  property,  but  non- 
unltized  production,  if  any,  from  each  of 
the  participating  tracts  continues  to  be 
accounted  for  on  a  tract-by-tract  basis. 
This  should  mitigate  some  of  what  pro¬ 
ducers  have  perceived  as  the  harshness 
of  the  requirement  that  unitization  re¬ 
quires  the  accumulation  of  BPCL’s  from 
all  participating  tracts.  The  ruling  is, 
therefore,  amended  by  this  Notice  to 
make  it  clear  that  only  that  part  of  each 
tract’s  BPCL  attributable  to  the  unitized 
reservoir  is  accumulated  to  determine 
the  new  unit  BPCL  so  that  no  partici¬ 


pating  tract  carries  into  the  unit  an  un- 
representatlvely  high  BPCL.  For  the  non¬ 
uni  tized  portion,  if  any,  of  each  tract,  the 
tract-by-tract  rule  discussed  below  is  op¬ 
erative.  (The  allocation  of  a  BPCL — 
which  was  formerly  attributable  to  the 
entire  tract — between  the  unitized  and 
non-uni  tized  portions  of  the  tract  would 
be  made,  in  the  same  manner  as  is  dis¬ 
cussed  below  with  respect  to  implement¬ 
ing  the  reservoir-by-reservoir  property 
definition,  effective  September  1,  1976.) 

It  has  become  evident  during  the 
course  of  this  rulemaking  that  there  has 
been  some  confusion  resulting  from  the 
various  meanings  which  may  be  attrib¬ 
uted  to  the  term  "unit,”  which  has  two 
generally-accepted  meanings:  (1)  The 
total'  area  incorporated  in  a  unitization 
agreement;  and  (2)  the  acreage  allocated 
to  a  particular  well.  (See  Williams  and 
Meyers,  Manual  of  Oil  and  Gas  Terms  at 
484.)  The  rule  discussed  above  applies  to 
unitizations  (the  combining  of  all  or 
parts  of  two  or  more  tracts  in  order  to 
operate  the  reservoir  as  a  single  produc¬ 
tive  unit  subject  to  a  single  operating  in¬ 
terest)  ,  and  not  to  "spacing  units,”  which 
merely  define  the  minimum  acreage  al¬ 
lotted  to  a  single  well  within  the  confines 
of  a  single  tract.  With  respect  to  "drilling 
units,”  a  term  that  is  sometimes  used  to 
signify  the  forced  pooling  of  two  or  more 
small  tracts  into  sufficient  area  to  meet 
the  spacing  requirement,  the  drilling  unit 
will  constitute  the  property  if  it  is  recog¬ 
nized  as  such  by  the  state  body,  and  pro¬ 
duction  Is  reported  as  such. 

(2)  Determination  of  base  production 
control  levels.  Because  the  amendment  to 
the  property  definition  adopted  today  Is 
expected  In  many  cases  to  result  In  a 
recalculation  of  BPCL’s  where  the 
amended  definition  of  property  results  In 
a  greater  number  of  producing  properties 
for  any  producer,  the  following  guide¬ 
lines  are  set  forth  to  aid  producers  In 
making  those  recalculations. 

For  each  non-uni  tized  tract,  the  pro¬ 
ducer  should  first  determine  how  many 
properties  are  contained  within  that 
tract.  If  the  tract  produces  only  from  one 
reservoir  the  tract  constitutes  the  prop¬ 
erty  and  the  BPCL,  as  previously  cal¬ 
culated  under  FEA  price  regulations,  re¬ 
mains  the  same.  This  will  be  true  even 
though  the  producer  may  have  reason 
to  believe  that  crude  oil  has  been  pro¬ 
duced  from  two  or  more  separate  reser¬ 
voirs  under  the  tract,  but  where  no  such 
separate  recognition  has  been  accorded 
the  reservoirs  by  the  state  regulatory 
authority. 

However,  where  the  tract  encompasses 
more  than  one  producing  reservoir,  each 
of  which  has  been  recognized  by  the 
state  regulatory  authority  as  a  separate 
and  distinct  reservoir,  each  may  be 
treated  as  a  separate  property  under  the 
amendment  adopted  today,  in  which  case 
a  BPCL  must  be  determined  for  each 
property.  This  should  be  done  as  follows : 

(A)  Reservoirs  (properties)  from 
which  there  was  no  production  and  sale 
of  crude  oil  In  1972  will  have  a  BPCL  of 
zero; 

(B)  For  reservoirs  (properties)  from 
which  there  was  production  and  sale 
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of  crude  oil  In  1972,  the  producer  will  re¬ 
compute  levels  of  new.  released,  and  old 
crude  oil  (since  September  1,  1978)  for 
each  reservoir  in  order  to  determine  re¬ 
vised  levels  of  old  crude  oil  for  each  res¬ 
ervoir  in  calendar  year  1975.  In  this 
way,  for  each  state-recognized  reser¬ 
voir  (property)  within  the  tract,  the 
producer  will  be  able  to  determine  the 
production  and  sale  of  old  crude  oil  in 
1975,  and  hence  a  revised  BPCL. 

Although  such  calculations  will  need 
to  be  done  for  as  far  back  as  September 
1973,  no  recertification  of  new  crude  oil 
is  intended  and  none  will  be  permitted. 
Such  recalculations  are  to  be  done  only 
for  the  purpose  of  establishing  new 
BPCL’s,  where  needed,  effective  Septem¬ 
ber  1, 1976. 

FEA  is  aware  that  the  amended  def¬ 
inition  of  property  adopted  today  is  likely 
to  result,  effective  September  1,  1976,  in 
the  reclassification  of  some  volumes  of 
old  crude  oil  as  new  crude  oil.  This  will 
occur  for  some  properties  where  the  re¬ 
calculation  of  BPCL’s  on  a  reservoir  basis 
will  result  in  the  classification  as  new 
crude  oil  of  some  volumes  that  had  (un¬ 
der  the  previous  definition)  been  used 
each  month  to  offset  production  from 
other  reservoirs  which  had  declined 
since  the  base  year. 

With  respect  to  any  amendment  to 
the  regulations  that  would  permit  an  in¬ 
crease  in  the  price  for  any  volume  of  "old 
crude  oil  production”  (as  defined  in  sec¬ 
tion  8(b)  (3)  of  the  EPAA)  after  Decem¬ 
ber  22,  1975,  section  8(b)  (2)  of  the 
EPAA  requires  the  President  to  find 
that  such  amendment — 

(A)  Will  give  positive  incentives  for 
(i)  enhanced  recovery  techniques,  or 
(il)  deep  horizon  development  from  such 
properties;  or 

(B)  Is  necessary  to  take  into  account 
declining  production  from  such  proper¬ 
ties;  and 

(C)  Is  likely  to  result  in  a  level  of 
production  from  such  properties  beyond 
that  which  would  otherwise  occur  if  no 
such  amendment  were  made. 

Hie  FEA  finds  that  the  amendment 
adopted  today  comports  with  all  three 
of  the  objectives  set  forth  in  section 
8(b)(2).  To  the  extent  that  producers 
elect  to  treat  separate  reservoirs  as  sepa¬ 
rate  properties,  an  Incentive  is  provided 
to  develop  new  deep  reservoirs  which 
would  result  in  all  new  crude  oil  produc¬ 
tion.  Moreover,  the  amendment  adopted 
today  removes  the  disincentive  some  pro¬ 
ducers  faced  with  respect  to  properties 
where  declining  production  from  existing 
reservoirs  offset  new  production  from 
other  reservoirs  which  would  otherwise 
have  qualified  for  treatment  as  new  crude 
oil.  To  the  extent  that  this  disincentive 
Is  eliminated,  the  amended  definition  of 
property  is  likely  to  result  in  production 
from  those  reservoirs  which  would  not 
otherwise  have  occurred  under  the  pre¬ 
vious  property  definition. 

n.  Ths  Definition  of  "Posted  Psice” 

FEA  price  regulations  employ  histori¬ 
cal  crude  ofl  posted  prices  as  references 
for  determining  lower  and  upper  tier 
ceiling  prices,  with  lower  tier  celling 
prices  determined  by  reference  to  the 
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highest  posted  price  for  the  same  grade 
of  crude  ofl  In  the  same  or  nearest  Arid 
on  May  15,  1973,  plus  a  per -barrel  Incre¬ 
ment,  and  with  upper  tier  ceiling  prices 
determined  by  reference  to  the  highest 
posted  price  for  the  same  grade  of  crude 
oil  In  the  same  or  nearest  field  on  Sep¬ 
tember  30,  1975,  less  a  per-barrel  incre¬ 
ment 

The  definition  of  “posted  price”  was 
adopted  by  the  Cost  of  Living  Council 
on  November  30,  1973,  and  has  remained 
substantially  unchanged  since  that  time: 

“Posted  price”  means  a  written  statement 
of  crude  petroleum  prices  circulated  publicly 
among  sellers  and  buyers  of  crude  petroleum 
In  a  particular  field  In  accordance  with  his¬ 
toric  practices,  and  generally  known  by 
sellers  and  buyers  within  the  field.  (38  FR 
33577  at  33578.  December  8, 1973.) 

Although  FEA  has  until  this  time  Is¬ 
sued  no  interpretive  ruling  with  respect 
to  this  definition,  the  posted  price  con¬ 
cept  has  served  as  the  basis  for  deter¬ 
mining  lower  tier  ceiling  prices  for  nearly  , 
three  years. 

On  February  1,  1976,  in  connection 
with  the  first  stage  of  rulemaking  pro¬ 
ceedings  to  implement  the  crude  oil  pric¬ 
ing  policy  of  the  EPCA,  the  FEA  rejected 
its  proposal  (41  FR  1564,  January  8, 
1976)  to  determine  upper  tier  ceiling 
prices  by  reference  to  actual  transaction 
prices,  and  decided  instead  to  determine 
upper  tier  ceiling  prices  with  reference 
to  highest  posted  prices  on  September  30, 
1976.  Most  of  the  comments  submitted 
In  the  first  stage  proceeding  indicated 
that  postings  were  prevalent  in  Septem¬ 
ber  1975,  and  suggested  that  the  use  ol 
field-wide  September  postings  would 
avoid  other  difficulties  inherent  in  FEA’s 
proposal  to  base  upper  tier  ceiling  prices 
upon  actual  transactions  (e.g..  the  need 
to  establish  a  price  where  there  had  been 
no  production  and  sale  of  crude  oil  from 
the  property  concerned  in  September 
1975) . 

After  publication  of  the  February  1 
amendments,  however,  a  substantial 
number  of  inquiries  were  received  by 
FEA  relative  to  the  correct  application 
of  the  posted  price  concept  to  the  de¬ 
termination  of  upper  tier  ceiling  prices. 
(To  a  much  lesser  extent,  inquiries  were 
also  received  relative  to  the  posted  price 
for  purposes  of  determining  lower  tier 
ceiling  prices.  However,  the  problem  was 
*aid  to  be  not  as  prevalent  with  respect 
to  lower  tier  ceiling  prices  due  to  the 
relative  uniformity  of  crude  oil  prices 
in  May  1973.)  Accordingly,  FEA  de¬ 
termined  that  comments  should  be  re¬ 
ceived  in  this  rulemaking  in  order  to 
determine  whether  any  clarifications 
were  necessary  with  respect  to  the  defini¬ 
tion  of  posted  price.  Notwithstanding  the 
clearly  expressed  purpose  of  the  rule- 
making  in  this  regard,  however,  a  large 
number  of  written  and  oral  comments 
suggested  that  FEA  either  (1)  depart 
from  the  posted  price  concept  in  favor  of 
the  actual  transaction  approach  that 
was  specifically  rejected  on  February  1, 
or  (2)  interpret  the  definition  of  “high¬ 
est  posted  prices”  as  the  “highest  pre¬ 
vailing  price,”  so  as  to  Include  within 
the  definition  actual  transaction  prices 
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that  prevailed  on  September  30,  1975. 
After  consideration  of  all  the  written  and 
oral  comments  FEA  has  determined  that 
while  amendments  to  the  current  defini¬ 
tion  are  unnecessary,  the  following  clari¬ 
fications  should  resolve  any  confusion 
that  persists  with  respect  to  the  posted 
price  concept. 

Prior  to  the  implementation  of  price 
controls  by  CLC,  the  traditional  and  his¬ 
torical  operation  of  the  crude  oil  market 
included  the  use  of  posted  field  prices,  a 
mechanism  well  known  among  buyers 
and  sellers  of  crude  oil  throughout  the 
world  as 

The  announced  price  at  which  a  crude  oil 
purchaser  will  buy  the  oU  (of  specified  qual¬ 
ity)  from  a  field.  At  one  time,  the  price  was 
actually  announced  by  a  statement  posted 
in  the  field.  (More  recently),  the  announce¬ 
ment  Is  usually  made  In  the  newspapers. 
(Williams  and  Meyers,  Manual  of  Oil  and 
Gas  Terms  at  389.) 

The  general  practice  among  principal 
purchasers  has  been  periodically  to  is¬ 
sue  price  bulletins,  which  are  widely 
circulated  to  the  public,  announcing  the 
price  that  that  particular  purchaser 
would  pay  for  a  particular  grade  crude 
oil  in  a  particular  location. 

It  was  in  this  context  that  CLC 
adopted  the  two  tier  pricing  system  in 
August  1973.  In  the  Notice  of  Proposed 
Rulemaking  issued  on  July  19, 1973,  CLC 
Indicated  that  the  ceiling  price  for  crude 
oil  was  to  be  “the  price  posted  on  May  15, 
1973  for  each  grade  of  petroleum  from 
each  particular  field.”  (38  FR  19464  at 
19467,  July  20,  1973.)  The  posted  price 
concept  was  selected  because  the  ready 
availability  of  price  bulletins  (which  were 
understood  to  be  in  normal  circulation  in 
May  1973)  provided  a  mechanism 
whereby  producers  and  purchasers  alike 
could  be  able  to  determine  the  ceiling 
price  for  any  grade  crude  oil  In  any 
particular  field.  Moreover,  the  use  of 
price  bulletins  avoided  the  enormous 
administrative  complexity  of  having  to 
establish  ceiling  prices  that  would  main¬ 
tain  traditional  gravity  and  quality  price 
differentials. 

Although  the  August  17,  1973  Subpart 
L  Petroleum  Price  Regulations  did  not 
contain  a  definition  of  posted  price,  a 
definition  was  adopted  by  CLC  on  No¬ 
vember  30,  1973  to  make  it  clear  “that 
a  posted  price  must  be  a  publicly  cir¬ 
culated  written  offer  to  purchase.”  (Em¬ 
phasis  added.  38  FR  33577  at  33578, 
December  6, 1973.) 

Although  the  CLC  definition  did  not 
require  the  formality  of  a  printed  price 
bulletin  such  as  is  published  by  major 
purchasers,  the  CLC  did  require  the  for¬ 
mality  of  a  “publicly  circulated  written 
offer."  The  requirement  that  the  offer 
be  in  writing  eliminates  verbal  offers,  and 
the  requirement  that  the  written  offer  be 
publicly  circulated  eliminates  offers  (even 
though  written)  to  specified  producers. 
Accordingly,  other  than  the  published 
price  bulletins  of  the  type  traditionally 
issued  by  major  oil  companies,  FEA  will 
only  recognize  as  a  “posted  price”  writ¬ 
ten  offers  to  purchase  only  so  long  as 
they  were  bona  fide  public  offers  of  gen¬ 
eral  applicability  to  crude  oil  producers 


in  the  field.  For  example,  a  letter  from 
a  purchaser  to  all  crude  oil  producers 
in  a  field  or  in  an  area  would  constitute 
a  posted  price  if  the  letter  was  understood 
by  producers  and  the  purchaser  to  be 
a  bona-fide  offer  to  purchase  from  all 
producers  in  that  field  or  area.  A  written 
contract,  of  course,  would  not  qualify  as 
a  posted  price  because  it  represents  an 
agreement  between  a  buyer  and  specific 
producer,  not  a  bona  fide  offer  to  pur¬ 
chase  from  all  producers. 

Accordingly,  in  determining  the  “high¬ 
est  posted  price,"  a  producer  should  first 
determine  which  offers  qualify  as  posted 
prices  under  the  definition  as  interpreted 
above.  The  next  Inquiry  is  into  which  of 
those  posted  prices  were  on  September  30, 
1975  (or  May  15,  1973  for  lower  tier 
ceiling  prices)  applicable  to  the  particu¬ 
lar  field  in  question.  Once  that  deter¬ 
mination  has  been  made  the  producer 
simply  identifies  the  highest  price  offered 
among  qualified  postings. 

With  respect  to  determining  the  ap¬ 
plicability  of  specific  postings  to  partic¬ 
ular  fields.  It  has  become  clear  that  the 
principal  issue  relates  to  the  use  of  the 
term  “field”  in  the  definition  of  posted 
price.  Buyers  and  sellers  alike  indicated 
that  inasmuch  as  “field”  is  not  a  defined 
term,  conflicting  September  30,  1975 
“highest  posted  prices”  occur  in  many 
areas  of  the  country.  Specifically,  the 
term  field  has  different  accepted  mean¬ 
ings  and  usages  In  various  producing 
areas,  and  consequently  might  have  been 
Interpreted  to  mean  an  area  as  small  as 
a  lease,  or  as  large  as  one  or  more  entire 
states.  However,  for  purposes  of  posting 
crude  oil  prices,  crude  oil  producers  and 
purchasers  have  generally  understood  the 
term  “field"  to  signify  a  general  area  un¬ 
derlain  by  one  or  more  reservoirs.  For 
example,  while  some  price  bulletins  refer 
specifically  to  named  fields  in  which  the 
particular  price  prevails,  other  types  of 
bulletins  specify  a  price  for  a  particular 
grade  of  crude  oil,  which  is  produced  over 
a  large  geographical  area — perhaps  even 
over  an  area  of  one  or  more  states. 

The  problem  arises  where  a  single  price 
bulletin  was  issued  for  an  area  and  grade 
of  crude  oil  (without  specifying  particular 
fields) ,  while  a  price  bulletin  was  issued 
by  a  competing  buyer  offering  a  higher 
price,  but  specifically  limited  to  certain 
named  fields  which  do  not  include  all  the 
fields  within  the  larger  area  referred  to 
to  the  price  bulletin  offering  a  lower 
price.  Resolution  of  such  disputes  should 
be  as  follows:  Price  bulletins  which 
specify  only  a  geographical  area  and 
crude  oil  grade  (e.g.,  “West  Texas  Sour”) 
are  presumed  to  be  applicable  to  every 
field  within  the  named  area,  unless  a  par¬ 
ticular  field  is  specifically  excluded.  How¬ 
ever,  the  existence  of  a  price  bulletin 
stating  a  higher  price  for  specifically 
named  fields  within  the  same  area  will, 
of  course,  supersede  the  area-wide  price 
bulletin,  for  the  named  field  only. 

Finally,  there  should  remain  no  ques¬ 
tion  that  posted  prices  used  to  establish 
lower  tier  ceiling  prices,  as  well  as  posted 
prices  for  upper  tier  crude  oil,  do  “not 
include  premiums  above  posted  prices 
which  may  have  been  paid  for  crude 
purchased  on  May  15,  1973  [or  Septem- 
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ber  30,  1975]  (38  FR  33577  at  33578,  De¬ 
cember  0,  1973).*’  This  was  made  clear 
by  CLC  in  November  1973  and  should 
have  been  understood  since  that  time. 

III.  Applicability  of  the  Stripper  Well 

Property  Rule  to  Condensate  Pro¬ 
duced  From  Gas  Wells 

Prior  to  February  1,  1976,  10  CFR 
210.32  provided  an  exemption  from  price 
and  allocation  regulations  for  the  first 
sale  of  “crude  oil,  Including  condensates, 
produced  from  any  stripper  well 
lease.  .  .  A  stripper  well  lease  was  de¬ 
fined  in  §  210.32  as  a 

"property”  whose  average  daily  production 
of  crude  oil,  including  condensates,  per  well 
did  not  exceed  10  barrels  per  day  during  any 
preceding  calendar  year  beginning  after  De¬ 
cember  31,  1972. 

In  Ruling  1974-28  (39  FR  44414,  De¬ 
cember  24,  1974),  FEA  held  that  the 
stripper  well  lease  exemption  was  inap¬ 
plicable  to  condensate  produced  from  gas 
wells.  This  issue  was  subsequently  recon¬ 
sidered  in  the  context  of  a  formal  rule- 
making  proceeding,  and  on  August  29, 
1975,  FEA  determined  that,  in  all  re¬ 
spects  except  the  applicability  of  the 
stripper  well  lease  exemption  to  gas 
wells.  Ruling  1974-28  remains  interpre¬ 
tive  of  the  price  regulations  since  they 
were  first  promulgated  (40  FR  40818, 
September  4,  1975) .  With  respect  to  the 
treatment  of  gas-well  condensate  for 
purposes  of  the  stripper  well  lease  ex¬ 
emption,  FEA  concluded  that  because  of 
the  good  faith  treatment  by  producers  of 
gas-well  condensate  as  being  eligible  for 
treatment  under  the  stripper  well  lease 
exemption  prim  to  the  issuance  of  Ruling 
1974-28,  FEA  would  not  require  gas-well 
condensate  to  be  excluded  from  the  scope 
of  the  stripper  well  lease  exemption  until 
January  1,  1975,  so  that  the  impact  of 
Ruling  1974-28  in  this  respect  was  made 
prospective  only. 

On  February  1,  1976,  the  stripper  well 
lease  exemption  was  deleted  from  FEA 
price  and  allocation  regulations  pursuant 
to  the  removal  of  the  former  exemption 
of  the  EPAA  by  section  401(b)  (1)  of  the 
EPCA.  However,  FEA  determined  that 
in  keeping  with  the  congressional  objec¬ 
tives  embodied  in  the  EPCA,  crude  oil 
produced  from  stripper  well  leases  should 
qualify  for  treatment  as  upper  tier  crude 
oil.  At  that  time  the  definition  of  a  strip¬ 
per  well  lease  was  modified  to  make  it 
dear  that  only  “crude  oil  (excluding 
condensate  recovered  in  non- associated 
production)’’  is  counted  in  determining 
whether  the  property  qualifies  as  a  strip¬ 
per  well  lease. 

Since  the  issuance  of  Ruling  1974-28, 
certain  producers  have  indicated  that 
some  uncertainty  exists  as  to  the  mean¬ 
ing  of  the  term  “gas-well  condensate,” 
inasmuch  as  different  state  classifica¬ 
tions  might  result  in  wells  having  basi¬ 
cally  the  same  productive  characteris¬ 
tics  being  classified  as  a  gas  well  in  one 
state  and  an  oil  well  in  another. 

In  the  August  29  Notice,  FEA  recog¬ 
nized  this  issue  and  stated: 

In  order  further  to  eliminate  any  uncer¬ 
tainty  that  might  have  arisen  from  the 


[original]  regulatory  language,  conforming 
amendments  are  made  today,  effective  Janu¬ 
ary  1,  1976,  to  the  stripper  well  lease  exemp¬ 
tion  In  10  CFR  210.32  to  reflect  that  the  ex¬ 
emption  extends  only  to  crude  oil  amt  con¬ 
densate  recovered  in  associated  production. 
(Emphasis  added,  40  FR  40820.) 

Thus,  the  qualification  of  a  property  as 
a  stripper  well  property  is  only  prohibited 
to  the  extent  that  the  property  consists 
of  wells  having  only  non-associated 
production  of  natural  gas  and  con¬ 
densates.  That  is,  unless  a  well  produces 
some  crude  oil,  the  well  fails  to  qualify 
for  inclusion  as  a  producing  well  in  the 
stripper  well  lease  computations. 

Therefore,  if  a  well  produces  from  an 
associated  reservoir  (i.e.,  a  reservoir  in 
which  gas  occurs  in  association  with 
crude  oil) ,  that  well  may  be  included  to 
determine  if  the  property  is  a  stripper 
well  property  only  if  crude  oil  is  produced 
from  that  well.  If  only  condensate  is  pro¬ 
duced,  in  association  with  the  gas,  the 
well  may  not  be  included  to  determine  if 
the  property  is  a  stripper  well  property. 
On  the  other  hand,  if  a  well  is  producing 
non-associated  gas  (i.e.,  free  gas  not  in 
contact  with  crude  oil  in  the  reservoir) , 
or  only  natural  gas  (even  if  from  an  as¬ 
sociated  gas  reservoir) ,  that  well  may  not 
be  included  as  a  producing  well  beoause 
it  does  not  produce  crude  oil. 

To  the  extent  that  a  single  property 
includes  wells  of  both  types,  only  the 
wells  that  produce  crude  oil  may  be 
counted  in  calculating  average  dafly 
production.  The  volumes  of  eondensate 
produced  from  the  non-associated  gas 
wells  are  not  properly  included  in  the 
calculation  of  the  property’s  average 
dally  production. 

In  this  rulemaking,  comments  were 
solicited  on  the  extent  to  which  the  dis¬ 
tinctions  outlined  above  may  be  made 
with  uniformity  in  various  states.  Not¬ 
withstanding  this  specific  request,  the 
thrust  of  most  comments  was  to  urge 
FEA  to  eliminate  the  distinction  between 
condensate  produced  in  associated  and 
non-associated  production,  and  to  ex¬ 
tend  the  stripper  well  property  provisions 
to  all  condensate  production.  The  FEA 
has  rejected  these  suggestions  but  Is  cur¬ 
rently  considering  in  the  context  of  the 
third  stage  rulemaking  to  Implement  the 
EPCA  to  adopt  a  stripper  well  property 
rule  applicable  to  condensate  recovered 
in  non-associated  production.  ( See  41  FR 
18873,  at  18876,  May  7,  1976.) 

With  respect  to  the  current  stripper 
well  property  rule,  however,  the  FEA  has 
determined  that  the  distinctions  set  forth 
in  the  April  13  Notice  and  reproduced 
here  are  valid  and  will  continue  to  serve 
to  determine  which  producing  wells  are 
to  be  counted  for  purposes  of  determin¬ 
ing  if  the  property  is  a  stripper  well 
lease. 

IV.  Enhanced  Recovbry  Units 

In  the  amendments  adopted  Febru¬ 
ary  1,  FEA  promulgated  a  new  10  CFR 
212.75  (“Enhanoed  recovery  projects  on 
units.”)  to  provide  an  incentive  for  pro¬ 
ducers  to  Implement  enhanced  recovery 
projects  on  unitized  properties.  In  this 
regard,  FEA  rescinded  that  part  of  Rul¬ 


ing  1975-15  that  required  that  as  of  the 
time  a  unit  agreement  becomes  effective, 
current  total  production  and  sale  of 
crude  oil  from  the  unit  must  exceed  the 
total  base  production  control  levels  for 
all  the  participating  tracts  before  any  of 
the  unit  production  qualifies  as  new 
crude  oil.  This  partial  rescission  of  Rul¬ 
ing  1975-15  was  intended  to  permit  but 
not  to  require  tract-by-tract  calculations 
of  upper  tier  crude  oil  volumes  for  tracts 
subject  to  unitization  agreements  to  be 
continued  even  after  the  unitization 
agreement  has  become  effective. 

However,  it  is  nevertheless  clear  that 
due  to  the  eventual  alteration  of  tract- 
by-tract  producing  patterns,  production 
from  the  unit  must  at  some  point  be 
treated  as  the  aggregate  of  production 
from  all  the  participating  tracts,  in  order 
to  obtain  a  meaningful  comparison  of 
production  levels.  Accordingly,  in  eon- 
nectlon  with  the  first  stage  of  EPCA  rule- 
making  proceedings,  FEA  determined 
that  upon  implementation  of  enhanced 
recovery  techniques,  or  upon  the  signifi¬ 
cant  alteration  of  producing  patterns,  a 
producer  must  treat  the  unit  as  a  single 
property,  if  it  has  not  already  been 
treated  as  such.  If  the  unit  is  an  en¬ 
hanced  recovery  property  as  defined  in 
S  212.75,  a  unitized  BPCL  would  be  calcu¬ 
lated.  Regardless  whether  the  unit  was 
formed  for  enhanced  recovery,  the  new 
rule  required  that  the  unit  be  treated  as 
the  property  from  such  time  as  there  has 
been  a  significant  alteration  in  producing 
patterns. 

In  this  rulemaking,  FEA  solicited  com¬ 
ments  on  the  appropriate  manner  for 
determining  the  point  at  which  there  has 
been  a  significant  alteration  in  producing 
patterns.  Comments  received  in  response 
to  the  April  13  Notice  included  a  variety 
of  suggestions  for  determining  when  pro¬ 
ducing  patterns  have  been  significantly 
altered.  These  included  (1)  requiring  a 
unitized  BPCL  as  of  the  date  of  unitiza¬ 
tion;  (2)  permitting  the  use  of  an  option 
until  injection  occurs;  (3)  permitting 
the  use  of  an  option  for  two  years;  and, 
among  others,  (4)  permitting  the  use  of 
an  option  for  an  indefinite  period. 

FEA  has  considered  carefully  all  the 
suggestions  contained  in  the  comments, 
and  has  concluded  that  the  use  of  any 
fixed  date  other  than  the  effective  date 
of  unitization  would  be  arbitrary.  On  the 
other  hand,  the  comments  submitted  in 
connection  with  this  rulemaking  indi¬ 
cated  the  difficulty  associated  with  at¬ 
tempting  to  develop  a  workable  standard 
for  determining  the  point  at  which  pro¬ 
duction  patterns  have  been  significantly 
altered. 

In  response  to  the  various  comments 
received  in  this  regard,  FEA  is  today 
adopting  a  modified  unitization  rule  in¬ 
tended  to  provide  a  mechanism  whereby 
producers  can  determine  quantities  of 
upper  and  lower  tier  crude  oil  from  unit¬ 
ized  properties  in  a  way  that  provides  a 
meaningful  comparison  of  current  pro¬ 
duction  and  base  level  production,  and  to 
provide  a  mechanism  that  does  not  dis¬ 
courage  the  Increased  production  of 
crude  oil  that  might  otherwise  be  ob¬ 
tained  through  unitization. 
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Accordingly,  the  rule  adopted  today 
a  date  certain  for  each  unitized 
property  to  be  treated  as  a  single  prop¬ 
erty  under  FEA  regulations,  but  provides 
sufficient  flexibility  for  extending  that 
date  in  those  cases  where  the  producer 
can  establish  that  there  Is  no  need  to 
depart  from  tract-by-tract  determina¬ 
tions  of  upper  and  lower  tier  crude  olL 

The  rule  provides  that  as  of  the  effec¬ 
tive  date  of  unitization,  the  producer 
must  (unless  certain  conditions  are  met) 
treat  the  unit  as  the  property  and  deter¬ 
mine  upper  tier  crude  oil  by  comparing 
current  production  and  sale  from  the 
unit  with  the  accumulated  BPCL’s  of  all 
of  the  participating  properties.  The  ef¬ 
fective  date  of  unitization  is  appropriate 
because  it  is  a  well-defined  date  that  is 
established  by  the  state  regulatory  au¬ 
thority  and  to  the  date  generally  recog¬ 
nized  throughout  the  industry  and  by  the 
states  for  the  purposes  of  accounting  and 
making  payments  to  interest  owners.  The 
use  of  any  other  date  would  necessarily 
entail  the  establishment  of  a  separate 
system  of  reporting  and  accounting. 

FEA  recognizes  that  some  producers 
perceived  the  use  of  this  date  as  stated 
In  Ruling  1975-15  as  a  disincentive  to 
unitization  because  new  crude  oO  pro¬ 
duced  from  some  of  the  pre-unitized 
properties  that  comprise  the  unit  might 
be  required  after  that  date  to  be  sold  at 
old  crude  ofl  prices  to  compensate  for 
other  pre-unitized  properties  that  con¬ 
tributed  production  to  the  unit  that  was 
significantly  below  their  BPCL’s  or  that 
had  cumulative  deficiencies.  This  result 
was  avoided  in  substantial  measure,  how¬ 
ever,  by  the  elimination  of  all  cumulative 
deficiencies  as  of  the  date  that  the  unit 
Is  treated  as  a  single  property.  However, 
because  a  unit  BPCL  Is  based  upon  the 
average  monthly  production  and  sale  of 
okl  crude  oil  (with  respect  to  non-strip¬ 
per  well  properties)  in  the  12  month 
period  immediately  preceding  unitization, 
to  the  extent  that  following  unitization 
some  pre-unitized  properties  were  pro¬ 
ducing  less  than  their  average  monthly 
production  in  the  preceding  12  month 
period,  those  amounts  would  have  to  be 
compensated  for  by  selling  at  old  crude 
oil  prices  that  would  otherwise  be  new 
crude  oil  production  from  other  pre- 
unitized  properties. 

In  order  to  eliminate  any  remaining 
disincentive  to  producers  of  new  crude 
ofl  to  enter  unitized  properties,  a  special 
rule  is  adopted  today  which  will  ensure 
that  once  a  unit  BPCL  has  been  estab¬ 
lished  there  will  be  no  decrease  in  abso¬ 
lute  volumes  of  new  crude  ofl.  Thus, 
regardless  whether  the  unit  BPCL  is  ex¬ 
ceeded  by  current  unit  monthly  produc¬ 
tion  and  sale,  amount  of  production 
from  the  unit  will  always  qualify  for 
treatment  as  new  crude  ofl.  This  amount, 
referred  to  as  “imputed  new  crude  ofl,” 
is  a  number  of  barrels  each  month  equal 
to  the  number  of  barrels  of  new  crude 
ofl  produced  and  sold  from  each  erf  the 
participating  properties  during  the  12 
month  period  immediately  preceding  the 
establishment  of  a  unittoed  BPCL*.  Pro¬ 
duction  and  sale  of  “Imputed  new  crude 
oil”  will  have  no  effect  Insofar  as  the 


“current  unit  cumulative  deficiency”  Is 
concerned.  Only  when  production  and 
sale  of  crude  oil  from  a  unit  exceeds  the 
unit  BPCL  win  the  deficiency  provision 
be  operative,  and  the  amount  of  any 
such  deficiency  will  be  calculated  from 
month  to  month  also  without  regard  to 
any  production  and  sale  of  “Imputed  new 
crude  ofl.” 

FEA  will  not  prescribe  the  distribution 
of  such  volumes  of  upper  tier  crude  oil 
among  unit  participants,  but  will  con¬ 
tinue  to  permit  such  determinations  to 
be  made  by  the  parties  concerned.  The 
existing  rule  with  respect  to  contribution 
to  the  unit  of  volumes  of  crude  oil  pro¬ 
duced  from  stripper  well  properties  re¬ 
mains  unchanged.  The  new  unitized 
BPCL  rule  applies  to  all  unitizations  ap¬ 
proved  by  applicable  governmental  au¬ 
thority,  regardless  whether  for  enhanced 
recovery  purposes  or  not.  Accordingly, 
the  former  definition  of  “enhanced  recov¬ 
ery  project"  is  deleted  from  1212.75.  The 
requirement  that  a  unit  BPCL  be  adopted 
on  the  date  of  unitization  contains  an 
exception  to  provide  the  maximum  flexi¬ 
bility  to  producers  seeking  to  form  and 
maintain  unitized  properties.  The  excep¬ 
tion  provides  that  notwithstanding  the 
requirement  to  adopt  a  unitized  BPCL 
as  of  the  effective  date  of  unitization, 
determinations  of  upper  and  lower  tier 
crude  oil  volumes  may  continue  to  be 
made  separately  for  properties  that  com¬ 
prise  the  unit,  after  certification  to  FEA 
of  Intention  to  do  so  and  only  for  so 
long  as  (1)  Injection  has  not  begun,  and 
(2)  there  has  been  no  transfer  of  produc¬ 
tion  allowables  among  participating 
leases.  Such  certifications  should  be  made 
to  FEA  pursuant  to  the  provisions  of  10 
CFR  Part  210.  Subpart  Q  (Other  Pro¬ 
ceedings).  Beginning  with  the  month 
following  the  occurrences  of  either  event 
the  producer  will  be  required  to  treat 
the  unit  as  a  single  property. 

Finally,  some  producers  erroneously 
interpreted  Ruling  1975-15  to  require  the 
accumulation  into  a  unit  BPCL  of  the  en¬ 
tire  BPCL  of  each  property  as  to  which 
any  portion  has  been  unitized.  Including 
amounts  of  the  BPCL  attributable  to 
non-unitized  portions  of  participating 
properties.  This  is  not  required,  however, 
as  FEA  has  pointed  out  above  in  connec¬ 
tion  with  the  definition  of  property. 

The  foregoing  clarifications  and  mod¬ 
ifications  to  the  regulations  concerning 
unit  BPCL’s  should  serve  effectively  to 
remove  any  FEA  regulatory  impediments 
to  the  formation  of  units,  and  thereby 
facilitate  the  enhanced  recovery  proj¬ 
ects  such  units  are  typically  intended  to 
promote. 

V.  Miscellaneous 

FEA  also  solicited  comments  in  any 
other  area  of  the  price  regulations  ap¬ 
plicable  to  domestic  crude  oil  which 
might  need  clarification  or  amendment. 
Particularly  in  this  regard,  producers 
were  asked  to  address  the  extent.  If  any, 
to  which  the  certification  requirements 
of  10  CPR  212.131  impose  an  unnecessary 
burden  on  small  producers.  Some  small 
producers  had  Indicated  that  this  has 
been  the  case  due  to  the  nature  of  their 
relationships  with  their  purchasers, 


where,  for  example,  the  purchaser 
(rather  than  the  producer)  may  have 
aecees  to  the  Information  needed  to  ef¬ 
fect  a  valid  certification.  Comments  were 
solicited  to  address  the  extent  of  this 
problem  and  possible  alternative  meth¬ 
ods  of  certifying  the  information  cur¬ 
rently  required  under  |  212.131. 

Specifically,  several  first  purchasers 
have  indicated  that  the  certification  re¬ 
quirements  of  1212.131(a)(1)  are  un¬ 
clear  with  respect  to  the  alternative  one¬ 
time  certification  provision  in  cases  of 
production  from  stripper  well  properties, 
since  the  requirement  to  certify  a  prop¬ 
erty’s  base  production  control  level  has 
no  meaning  for  stripper  well  properties. 

After  consideration  of  the  comments 
submitted  in  this  proceeding,  as  well  as 
other  available  information,  FEA  has  de¬ 
termined  that  it  Is  appropriate  to  amend 
1212.131(a)  applicable  to  certifications 
by  producers.  In  order  to  provide  a  less 
complicated  procedure  for  such  certifica¬ 
tions.  Questions  concerning  certifications 
by  resellers  win  be  considered  In  a  sub¬ 
sequent  proceeding. 

The  previous  certification  require¬ 
ments  evolved  over  the  past  three  years 
from  the  rule  originally  adopted  by  CLC 
on  August  17,  1973,  requiring  producers 
which  charged  a  price  in  excess  of  the 
celling  price  to  certify  In  writing  to  the 
purchaser  In  each  sale:  (1)  the  celling 
price  of  the  crude  ofl;  (2)  the  amount 
of  new  crude  oil;  and  (3)  the  base  pro¬ 
duction  control  level.  These  certifications 
were  required  to  contain  a  statement 
that  the  price  charged  for  the  crude 
oil  was  not  greater  than  the  price  per¬ 
mitted  under  Subpart  L  (6  CFR  150.354, 
38  FR  22536  at  22539,  August  22.  1973). 

These  requirements  were  substantially 
continued  by  FEO  in  10  CFR  212.74(e) 
(39  FR  1924.  January  15.  1974)  and  re¬ 
mained  unchanged  until  August  29. 1974 
(39  FR  31622,  August  30.  1974)  when 
FEA  issued  amendments  to  lay  the  foun¬ 
dation  for  the  Implementation  of  the 
old  crude  oil  allocation  program.  At  that 
time  the  certification  requirements  were 
deleted  from  S  212.74  and  appeared  In  a 
new  S  212.131,  which  required  each  pro¬ 
ducer  and  each  seller  of  domestic  crude 
oil  to  certify  In  writing  to  the  purchaser, 
with  respect  to  each  sale:  (1)  The  celling 
price  (in  first  sales),  (2)  the  amount 
of  stripper  well  lease  crude  oil,  (3)  the 
amount  of  new  crude  oil,  (4)  the  amount 
of  released  crude  oil,  and  (5)  the  amount 
of  old  crude  oil.  These  certifications  also 
were  required  to  contain  a  statement 
that  the  price  charged  was  not  greater 
than  permitted  pursuant  to  Part  212. 

FEA  amended  the  certification  require¬ 
ments  to  “insure  that  old  domestic  crude 
petroleum  [  would  1  be  more  easily  traced” 
In  connection  with  the  anticipated  pro¬ 
gram  to  allocate  old  crude  oil  (39  FR 
31623),  and  In  adopting  the  old  oil  allo¬ 
cation  program  (39  FR  42246,  Decem¬ 
ber  4,  1974),  FEA  further  amended 
8  212.131  to  provide  that  the  certifica¬ 
tion  requirements  as  to  a  first  sale  of 
domestic  crude  ofl  may  be  satisfied  by  a 
one-time  certification  as  to  the  BPCL  tor 
each  month  of  1972  for  the  particular 
property.  The  requirements  remained 
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substantially  unchanged  until  February  1, 
1976  when  FEA  adopted  the  first  stage 
of  EPCA  implementing  regulations  (41 
FR  4931,  February  3,  1976) .  At  that  time, 
basically  three  changes  were  made: 

( 1 )  The  requirement  to  certify  “ceiling 
price"  was  expanded  to  “ceiling  price  or 
prices”  to  account  for  the  upper  tier 
ceiling  price  rule  adopted  on  February  1, 
1976: 

(2)  The  permissive  one-time  certifica¬ 
tion  provision  was  amended  to  make  it 
clear  that  (a)  prior  to  February  1,  1976, 
the  rule  required  a  certification  of  the 
property’s  BPCL  for  each  month  in  1972, 
and  (b)  effective  February  1,  1976,  the 
rule  required  a  certification  of  the  prop¬ 
erty’s  BPCL  (either  average  monthly 
production  and  sale  of  crude  oil  in  1972, 
or  average  monthly  production  and  sale 
of  old  crude  oil  in  1975) ,  and  a  certifica¬ 
tion  of  the  upper  and  lower  tier  celling 
prices  for  the  particular  crude  oil;  and 

(3)  Each  producer  was  required  in  the 
month  of  February  1976  to  certify  in 
writing  to  each  purchaser  for  each  prop¬ 
erty  whether  1972  or  1975  would  be  used 
to  determine  the  property’s  BPCL. 

With  respect  to  the  one-time  certifica¬ 
tion  procedure  permitted  under  §  212.131, 
then,  prior  to  February  1,  1976,  a  pro¬ 
ducer  could  comply  fully  with  the  re¬ 
quirements  of  the  rule  by  certifying  once 
in  writing  to  the  purchaser  (1)  the 
monthly  production  and  sale  of  crude 
oil  from  the  property  concerned  in  1972, 
and  (2)  that  the  price  charged  for  the 
crude  oil  was  not  in  excess  of  the  maxi¬ 
mum  price  permitted  under  Part  212.  The 
requirement  (2)  above  did  not  necessitate 
the  use  of  an  actual  price,  but  only  a 
certification  that  the  price  charged  was 
not  unlawful. 

Effective  February  1,  1976,  however, 
new  written  certifications  were  required 
by  each  producer  for  each  purchaser 
from  each  property.  The  certification  re¬ 
quirements  could  be  satisfied  by  a  new 
one-time  certification  containing  (1)  the 
property’s  BPCL  (either  average  monthly 
production  and  sale  of  crude  oil  during 
1972  or  average  monthly  production  and 
sale  of  old  crude  oil  during  1975,  selected 
by  the  producer) ;  (2)  the  lower  and  up¬ 
per  tier  ceiling  prices;  and  (3)  a  state¬ 
ment  that  the  price  charged  is  not  in 
excess  of  that  permitted  under  Part  212. 
Moreover,  in  the  month  of  February 
1976,  each  producer  was  required  to  cer¬ 
tify  in  writing  to  each  purchaser  from 
each  property  whether  the  BPCL  would 
thereafter  be  based  upon  average  month¬ 
ly  production  and  sale  of  crude  oil  in 
1972  or  average  monthly  production  and 
sale  of  old  crude  oil  in  1975. 

Producers  have  indicated  basically  two 
problems  with  the  one-time  certification 
provision  of  §  212.131,  which  the  amend¬ 
ment  adopted  today  is  designed  to  elim¬ 
inate.  First,  with  respect  to  stripper  well 
properties,  the  one-time  certification  of 
the  “BPCL”  is  confusing  in  that  such 
properties  are  not  required  to  compute 
BPCL’s.  Second,  with  respect  to  a  non¬ 
stripper  well  property  from  which  crude 
oil  is  sold  to  more  than  one  purchaser, 
the  one-time  certification  of  the  prop¬ 


erty’s  BPCL  does  not  accomplish  the  pur¬ 
pose  of  the  certification  requirement,  in 
that  it  does  not  provide  the  purchasers 
with  sufficient  information  to  determine 
how  much  of  that  purchaser’s  crude  oil 
purchased  each  month  is  properly  classi¬ 
fied  as  new  crude  oil.  Where  the  prop¬ 
erty’s  total  monthly  production  is  sold 
to  a  single  purchaser,  of  course,  that  pur¬ 
chaser  can  easily  determine  the  amount 
of  new  crude  oil  each  month  by  subtract¬ 
ing  the  property’s  BPCL  from  the  cur¬ 
rent  monthly  production  and  sale.  Where 
the  property’s  total  monthly  production 
is  sold  to  two  or  more  purchasers,  how¬ 
ever,  none  of  the  purchasers  is  able  to 
determine  the  amount  of  new  crude  oil 
without  knowing  how  much  production 
was  sold  to  other  purchasers. 

Finally,  with  respect  to  all  properties, 
the  requirement  that  the  one-time  cer¬ 
tification  contain  the  lower  and  upper 
tier  ceiling  prices  is  also  confusing  due 
to  the  monthly  upward  adjustments  in 
the  lower  and  upper  tier  ceiling  prices 
established  under  the  second  stage  rule- 
making  proceeding  to  implement  the 
crude  oil  pricing  policy  of  the  EPCA  (41 
FR  15566,  April  13.  1976).  Although  the 
monthly  upward  adjustments  to  crude 
oil  prices  established  under  the  second 
stage  have  been  temporarily  discon¬ 
tinued  (41  FR  27730,  July  6,  1976)  they 
will,  of  course,  resume  after  the  over¬ 
recoupment  has  been  corrected,  and  a 
one-time  certification  of  those  ceiling 
prices  is  obviously  not  possible  under  a 
system  of  continuing  adjustments. 

The  amendment  adopted  today  is  de¬ 
signed  to  resolve  any  confusion  with  re¬ 
spect  to  the  problems  discussed  above, 
and  to  eliminate  any  unnecessary  cer¬ 
tification  burden  on  producers  by  re¬ 
quiring  (wherever  possible)  only  a  one¬ 
time  certification,  containing  the  mini¬ 
mum  amount  of  information  needed  to 
ensure  the  efficient  monitoring  of  crude 
oil  prices  and  to  maintain  the  necessary 
lower  and  upper  tier  distinction  with 
respect  to  a  fungible  commodity.  Accord¬ 
ingly,  under  the  amendments  adopted 
today,  a  producer  of  a  stripper  well  prop¬ 
erty  is  required  only  to  certify  to  each 
purchaser  (1)  that  the  property  has 
qualified  as  a  stripper  well  property,  (2) 
the  property’s  average  daily  production 
during  the  12  month  period  in  which  it 
qualified  as  a  stripper  well  property,  and 
(3)  the  highest  posted  price  on  Septem¬ 
ber  30,  1975  which  forms  the  basis  for 
the  upper  tier  ceiling  price  of  the  crude 
oil  sold  from  that  property.  With  respect 
to  nonstripper  well  properties  from 
which  crude  oil  is  sold  only  to  one  pur¬ 
chaser,  the  producer  is  required  only  to 
ceritfy  ( 1 )  the  property’s  monthly  BPCL 
(and  whether  based  upon  1972  or  1975), 
and  (2)  the  highest  posted  prices  on  May 
15,  1973  and  September  30,  1975,  which 
form  the  bases  for  the  lower  and  upper 
tier  ceiling  prices  for  crude  oil  sold  from 
that  property.  With  respect  to  non¬ 
stripper  well  properties  from  which  crude 
oil  is  sold  to  two  or  more  purchasers,  the 
producer  will,  in  addition  to  a  one-time 
certification,  of  posted  prices  used  to  de¬ 
termine  lower  and  upper  tier  celling 


price,  be  required  in  each  sale  to  certify 
(1)  the  number  of  barrels  of  new  crude 
oil.  and  (2)  the  number  of  barrels  of  old 
crude  oil. 

For  crude  oil  produced  from  unitized 
properties  for  which  the  producer  has 
determined  a  unit  base  production  con¬ 
trol  level,  if  crude  oil  is  sold  only  to  one 
purchaser,  the  producer  is  required  only 
to  certify  (1)  the  monthly  unit  base  pro¬ 
duction  control  level,  (2)  the  amounts, 
if  any,  of  “imputed  new  crude  oil”  and 
“imputed  stripper  well  crude  oil,”  and 
(3)  the  highest  posted  prices  on  May  15, 
1973  and  September  30,  1975,  which 
form  the  bases  for  the  lower  and  upper 
tier  ceiling  prices  for  crude  oil  sold  from 
that  property.  With  respect  to  such 
unitized  properties  from  which  crude  oil 
is  sold  to  two  or  more  purchasers,  the 
producer  will,  in  addition  to  a  one-time 
certification  of  posted  prices  used  to  de¬ 
termine  lower  and  upper  tier  ceiling 
prices,  be  required  in  each  sale  to  certify 
(1)  the  number  of  barrels  of  new  crude 
oil  (and  whether  “actual  new  crude  oil” 
or  “imputed  new  crude  oil”),  (2)  the 
number  of  barrels  of  “imputed  stripper 
well  crude  oil,”  and  (3)  the  number  of' 
barrels  of  old  crude  oil. 

All  producers  are  required  by  Octo¬ 
ber  1,  1976  to  render  the  one-time  certi¬ 
fications  in  writing  to  the  purchaser. 
Exceptions  will  be  permitted,  of  course, 
for  (1)  those  stripper  well  properties 
which  qualify  after  September  1, 1976,  in 
which  event  the  one-time  certification 
will  be  required  within  60  days  after 
qualification;  (2)  those  properties  from 
which  crude  oil  is  first  produced  and  sold 
after  September  1,  1976.  in  which  event 
the  one-time  certification  will  be  re¬ 
quired  within  60  days  after  crude  oil  has 
first  been  produced  and  sold;  (3)  those 
cases  in  which  new  supplier/ purchaser 
relationships  are  properly  established 
after  September  1.  1976,  in  which  event 
the  one-time  certification  to  that  pur¬ 
chaser  will  be  required  within  60  days 
after  crude  ojl  has  first  been  sold  to  that 
purchaser;  and  (4)  those  unitized  prop¬ 
erties  for  which  a  unit  base  production 
control  level  is  first  established  after 
September  1,  1976,  in  which  event  the 
one-time  certification  will  be  required 
within  60  days  after  a  unit  BPCL  has 
been  established. 

Finally,  It  should  be  noted  that  it  has 
been  the  practice  among  many  pur¬ 
chasers  and  producers  for  the  purchaser 
to  prepare  the  certification  and  send  it 
to  the  producer  for  completion  and  au¬ 
thentication  and  return  to  the  purchaser. 
FEA  has  no  objections  to  this  practice  to 
the  extent  that  it  permits  any  large  pur¬ 
chaser  to  help  to  relieve  the  certification 
burdens  on  a  small  producer.  However, 
the  certification  responsibility  must  in 
every  case  rest  ultimately  with  the 
producer. 

Moreover,  §  212.131(c)  makes  it  clear 
that  "Inlo  firm  may  sell  domestic  crude 
oil  unless  it  provides  the  certification  re¬ 
quired  by  this  section.”  To  ensure  com¬ 
pliance  with  the  requirements  of  this 
section,  a  purchaser  may  refuse  to  recog¬ 
nize  a  sale  of  crude  oil  at  other  than 
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lower  tier  prices  until  the  necessary  cer¬ 
tification  has  been  made.  Indeed,  the 
purchase  of  crude  oil  at  other  than  lower 
tier  prices,  in  the  absence  of  a  valid  cer¬ 
tification,  clearly  constitutes  a  violation 
of  FEA  regulations. 

VI.  Further  Comments  Requested 

FEA  has  attempted  in  this  proceeding 
to  undertake  a  comprehensive  analysis 
of  the  definition  of  “property,”  as  well  as 
other  technical  issues  that  have  arisen 
with  respect  to  the  proper  application  of 
the  Mandatory  Petroleum  Price  Regula¬ 
tions  applicable  to  first  sales  of  domestic 
crude  oil.  Nevertheless,  FEA  is  concerned 
that  there  may  remain  some  peripheral 
issues  that  justify  further  consideration. 
Moreover,  the  conclusions  set  forth  In 
this  Notice — although  the  result  of  FEA’s 
thorough  consideration  of  all  the  com¬ 
ments  and  data  available  to  FEA — may 
engender  further  comment  from  those 
parties  that  are  likely  to  be  affected  by 
those  conclusions. 

Accordingly,  FEA  requests  further 
comments  addressed  to  the  resolution  of 
the  issues  addressed  in  this  Notice,  or  to 
any  other  issue  not  specifically  addressed 
in  this  Notice,  that  might  need  further 
<  larificatlon  or  modification.  In  this  re¬ 
gard,  comments  should  be  restricted  to 
issues  concerning  the  Mandatory  Petro¬ 
leum  Price  Regulations  applicable  to  first 
sales  of  domestic  crude  oil.  Comments 
should  be  addressed  to  Executive  Com¬ 
munications,  Room  3309,  Federal  Energy 
Administration,  Box  GQ,  Washington, 
D.C.  20461,  and  should  be  identified  on 
the  outside  envelope  and  on  documents 
submitted  to  FEA  Executive  Communi¬ 
cations  with  the  designation  “Clarifica¬ 
tions  to  the  Mandatory  Petroleum  Price 
Regulations  Applicable  to  Domestic 
Crude  Oil :  Further  Comments.” 

(Emergency  Petroleum  Allocation  Act  of 
1978,  Pub.  L.  98-169,  as  amended,  Pub.  L.  93- 
611,  Pub.  L.  94-99,  Pub.  L.  94-183,  Pub.  L.  94- 
163,  and  Pub.  L.  94-386;  Federal  Energy  Ad¬ 
ministration  Act  of  1974,  Pub.  L.  93-376,  as 
amended.  Pub.  L.  94-386;  Energy  Policy  and 
Conservation  Aot,  Pub.  L.  94-163,  as 
amended,  Pub.  L.  94-385;  E.O.  11790,  39  FR 
23186.) 

In  consideration  of  the  foregoing. 
Part  212  of  Chapter  n  of  Title  10  Code  of 
Federal  Regulations  is  amended  as  fol¬ 
lows,  effective  September  1, 1976. 

Issued  in  Washington,  D.C.,  August  20, 
1976. 

Michael  F.  Butler, 
General  Counsel, 
Federal  Energy  Administration. 

1.  Wherever  the  term  "stripper  well 
lease”  appears  in  Part  212,  it  is  changed 
to  read  "stripper  well  property.” 

2.  Section  212.72  is  amended  to  read 
as  follows: 

§  212.72  Definitions. 

•  •  •  •  * 

“Property”  means  the  right  to  produce 
domestic  crude  oil,  which  arises  from  a 
lease  or  from  a  fee  Interest.  A  producer 
may  treat  as  a  separate  property  each 
separate  and  distinct  producing  reser¬ 
voir  subject  to  the  same  right  to  produce 
crude  oil,  provided  that  such  reservoir 
is  recognized  by  the  appropriate  govern¬ 


mental  regulatory  authority  as  a  produc¬ 
ing  formation  that  is  separate  and  dis¬ 
tinct  from,  and  not  in  communication 
with,  any  other  producing  formation. 

•  •  •  •  * 

3.  Section  212.75  is  revised  to  read 
as  follows: 

§  212.75  Determination  of  upper  tier 
crude  oil  produced  from  unitized 
properties. 

(a)  Rule.  With  respect  to  each  unitized 
property,  a  producer  shall,  as  of  the  ef¬ 
fective  date  of  unitization,  establish  a 
unit  base  product! (hi  control  level. 

(b)  Definitions.  For  purposes  of  this 
section: 

“Current  unit  cumulative  deficiency” 
means  the  total  number  of  barrels  by 
which  production  and  sale  of  crude  oil 
from  the  unitized  property  was  less  than 
the  unit  base  production  control  level 
subsequent  to  the  first  month  (following 
the  establishment  of  a  unit  base  produc¬ 
tion  control  level  for  that  unitized  prop¬ 
erty)  in  which  any  crude  oil  produced 
and  sold  from  that  unit  was  eligible  to  be 
classified  as  actual  new  crude  oil  (with¬ 
out  regard  to  whether  the  amount  of 
actual  new  crude  oil  was  exceeded  by  the 
amount  of  imputed  new  crude  oil) ,  minus 
the  total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  each  prior 
month  from  that  unitized  property  (fol¬ 
lowing  the  establishment  of  a  unit  base 
production  control  level  for  that  unitized 
property)  which  was  in  excess  of  the  unit 
base  production  control  level  for  that 
month,  but  which  was  not  eligible  to  be 
classified  as  actual  new  crude  oil  because 
of  this  requirement  to  reduce  the  amount 
of  actual  new  crude  oil  in  each  month 
by  the  amount  of  the  current  unit  cumu¬ 
lative  deficiency. 

“New  crude  oil”  means  either  (a)  ac¬ 
tual  new  crude  oil,  which  is  the  total 
number  of  barrels  of  crude  oil  produced 
and  sold  in  a  specific  month  from  all 
properties  that  constitute  the  unitized 
property,  less  (1)  the  unit  base  produc¬ 
tion  control  level,  and  less  (2)  the  cur¬ 
rent  unit  cumulative  deficiency;  or  (b) 
imputed  new  crude  oil,  which  is  a  num¬ 
ber  of  barrels  of  crude  oil  equal  to  the 
total  number  of  barrels  of  new  crude  oil 
produced  and  sold  during  the  12  month 
period  immediately  preceding  the  estab¬ 
lishment  of  a  unit  base  production  con¬ 
trol  level  for  the  unitized  property,  from 
all  properties  that  constitute  the  unitized 
property,  divided  by  12;  whichever  num¬ 
ber  is  greater. 

"Old  crude  oil”  means  the  total  num¬ 
ber  of  barrels  of  crude  oil  produced  and 
sold  in  a  specific  month  from  all  prop¬ 
erties  that  constitute  the  unitized  prop¬ 
erty,  less  the  total  number  of  barrels 
of  new  crude  oil  produced  and  sold  from 
the  unitized  property  in  that  month,  and 
less  the  total  number  of  barrels  of  crude 
oil  sold  at  the  upper  tier  ceiling  price  pur¬ 
suant  to  the  provisions  of  paragraph  (f) 
of  this  section. 

“Significant  alteration  in  producing 
patterns”  means  the  occurrence  of  either 
(1)  the  application  of  extraneous  energy 
sources  by  the  injection  of  liquids  or 
gases  into  the  reservoir,  or  (2)  the  in¬ 
crease  of  production  allowables  for  any 


property  that  constitutes  the  unitized 
property. 

“Unit  base  production  control  level” 
means,  (1)  the  total  number  of  barrels 
of  old  crude  oil,  as  defined  in  §  212.72, 
produced  and  sold  during  the  12  month 
period  immediately  preceding  the  estab¬ 
lishment  of  a  unit  base  production  con¬ 
trol  level  for  the  unitized  property  from 
all  properties  that  constitute  the  unitized 
property;  plus  (2)  the  total  number  of 
barrels  of  crude  oil  produced  during  the 
12  month  period  immediately  preceding 
the  establishment  of  a  unit  base  produc¬ 
tion  control  level  for  the  unitized  prop¬ 
erty  from  all  stripper  well  properties 
that  constitute  the  unitized  property; 
divided  by  365,  and  multiplied  by  the 
number  of  days  in  the  particular  month. 

"Unitized  property”  means  the  right  to 
produce  crude  oil  that  arises  from  a  unit¬ 
ization  agreement  approved  by  the  ap¬ 
plicable  governmental  regulatory  author¬ 
ity  (or  FEA) . 

(c)  Notwithstanding  the  provisions  of 
paragraph  (a)  above,  a  producer  6hall 
not  be  required  to  establish  a  unit  base 
production  control  level  for  a  particular 
unitized  property,  provided  that  the  pro- 
ducer  has  (pursuant  to  the  provisions  of 
10  CFR  Part  205,  Subpart  G)  certified  to 
FEA  its  intention  to  continue  to  deter¬ 
mine  volumes  of  upper  and  lower  tier 
crude  oil  separately  for  all  properties 
that  constitute  the  unitized  property, 
and  provided  further  that  the  unitized 
property  has  not  sustained  a  significant 
alteration  in  producing  patterns. 

(d)  Except  as  provided  in  paragraphs 

(e)  and  (f)  below  with  respect  to  new 
crude  oil  and  imputed  stripper  well  prop¬ 
erty  crude  oil,  no  producer  of  crude  oil 
from  a  unitized  property  may  charge  a 
price  higher  than  the  lower  tier  ceiling 
price  (as  set  forth  in  §  212.73  of  this 
Part)  for  any  first  sale  of  domestic  crude 
oil  produced  and  sold  from  the  unitized 
property. 

(e)  Notwithstanding  the  provisions  of 
paragraph  (d)  above,  a  producer  of  crude 
oil  from  a  unitized  property  may,  in  any 
month,  charge  a  price  not  to  exceed  the 
upper  tier  ceiling  price  (as  set  forth  in 
§  212.74)  in  first  sales  of  new  crude  oil 
produced  and  sold  from  the  unitized 
property. 

(f)  Notwithstanding  the  provisions  of 
paragraphs  (d)  and  (e)  above,  a  pro¬ 
ducer  of  crude  oil  from  a  unitized  prop¬ 
erty  may,  in  any  month,  charge  a  price 
not  to  exceed  the  upper  tier  ceiling  price 
(as  set  forth  in  §  212.74)  in  first  sales  of 
imputed  stripper  well  crude  oil,  which  is 
a  number  of  barrels  of  crude  oil  equal  to 
the  total  number  of  barrels  of  crude  oil 
produced  during  the  12  month  period  im¬ 
mediately  preceding  the  establishment 
of  a  unit  base  production  control  level  for 
the  unitized  property,  from  all  stripper 
well  properties  that  constitute  the  unit¬ 
ized  property,  divided  by  12. 

4.  Section  212.131  is  revised  to  read 
as  follows: 

§  212.131  Certification  of  domestic 
crude  oil  sales. 

(a)  (1)  Stripper  well  properties.  With 
respect  to  each  stripper  well  property, 
the  producer  shall  certify  in  writing  to 
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each  purchaser  of  crude  oil  produced 
from  that  property: 

(1)  That  the  property  concerned  has 
qualified  as  a  stripper  well  property; 

(il)  TJie  average  daily  production  for 
the  12  month  period  during  which  the 
property  qualified  as  a  stripper  well  prop¬ 
erty;  and 

(ill)  The  highest  posted  price  cm  Sep¬ 
tember  30,  1975,  for  transactions  In  that 
particular  grade  of  crude  oil  in  that  field 
In  September  1975,  or  if  there  was  no 
posted  price  In  that  field  for  that  grade 
of  domestic  crude  oil,  the  related  price 
for  that  grade  of  domestic  crude  oil 
which  Is  most  similar  in  kind  and  quality 
In  the  nearest  field  for  which  prices  were 
posted. 

The  certification  required  under  para¬ 
graph  (a)(1)  of  this  section  shall  be 
made  (1)  on  or  before  October  1.  1976, 
with  respect  to  any  property  which  quali¬ 
fied  as  a  stripper  well  property  on  or 
before  August  1.  1976;  and  (il)  with  re¬ 
spect  to  any  property  which  qualifies  as 
a  stripper  well  property  after  August  1, 
1976,  within  60  days  from  the  date  that 
such  property  qualifies  as  a  stripper  well 
property. 

(2)  Non-stripper  well  properties.  (1) 
With  respect  to  each  sale  of  crude  oil 
from  a  property  which  has  not  qualified 
as  a  stripper  well  property,  the  pro¬ 
ducer  shall  certify  in  writing  to  the  pur¬ 
chaser  the  number  of  barrels  of  new 
crude  oil  and  the  number  of  barrels  of 
old  crude  oil.  With  respect  to  any  prop¬ 
erty  which  has  not  qualified  as  a  stripper 
well  property,  and  from  which  crude  oil  is 
only  sold  to  one  purchaser,  the  require¬ 
ments  of  this  paragraph  (a)  (2)  (A)  may 
be  complied  with  by  a  one-time  certifica¬ 
tion  to  the  purchaser  of  the  property’s 
monthly  base  production  control  level  de¬ 
termined  pursuant  to  10  CFR  212.72,  and 
whether  based  upon  production  and  sale 
of  crude  oil  In  1972  or  upon  production 
and  sale  of  old  crude  oil  In  1975. 

(11)  With  respect  to  each  property 
which  has  not  qualified  as  a  stripper  well 
property,  the  producer  shall  certify  In 
writing  once  to  each  purchaser  of  crude 
oil  produced  and  sold  from  that  property : 

(A)  the  highest  posted  price  at  6  a.m., 
local  time,  May  15, 1973,  for  transactions 
in  that  grade  of  crude  oil  in  that  field, 
or  if  there  was  no  posted  price  in  that 
field  for  that  grade  of  domestic  crude 
oil,  the  related  price  for  that  grade  of 
domestic  crude  oil  which  is  most  similar 
in  kind  and  quality  in  the  nearest  field 
for  which  prices  were  posted;  and 

(B)  the  highest  posted  price  on  Sep¬ 
tember  30,  1975  for  transactions  in  that 
particular  grade  of  crude  oil  in  that  field 
in  September  1975,  or  if  there  was  no 
posted  price  in  that  field  for  that  grade 
of  domestic  crude  oil,  the  related  price 
for  that  grade  of  domestic  crude  oil 
which  is  most  similar  in  kind  and  qual¬ 
ity  in  the  nearest  field  for  which  prices 
were  posted. 

(iii)  The  one-time  certification  re¬ 
quired  under  paragraph  (a)  (2)  (11)  of 
this  section,  and  the  one-time  certifica¬ 
tion  permitted  under  paragraph  (a)(2) 
(1)  of  this  section,  shall  be  made  on  or 
before  October  1, 1975,  provided  that  with 


respect  to  any  property  from  which  crude 
oil  has  not  been  produced  and  sold  prior 
to  August  1, 1976,  the  one-time  certifica¬ 
tion  required  under  paragraph  (a)(2) 
(11)  of  this  section,  and  the  one-time  cer¬ 
tification  permitted  under  paragraph 

(a)  (2)  (A)  of  this  section,  shall  be  made 
within  60  days  from  the  date  when  such 
crude  oil  Is  first  produced  and  sold. 

(3)  Unitized  properties.  (1)  With  re¬ 
spect  to  each  sale  of  crude  oil  from  a 
unitized  property  for  which  the  producer 
has  determined  a  unit  base  production 
control  level,  the  producer  shall  certify 
in  writing  to  the  purchaser  the  number 
of  barrels  of  new  crude  oil  (and  whether 
“actual  new  crude  oil”  or  “imputed  new 
crude  oil”  determined  pursuant  to  10 
CFR  212.75(b)),  the  number  of  barrels 
of  old  crude  oil,  and  the  number  of 
barrels  of  Imputed  stripper  well  crude 
oil  (If  any)  determined  pursuant  to  10 
CFR  212.75(b).  With  respect  to  any 
unitized  property  for  which  the  producer 
has  determined  a  unit  base  production 
control  level,  and  from  which  crude  oil 
Is  only  sold  to  one  purchaser,  the  re¬ 
quirements  of  this  paragraph  (a)  (3)  (1) 
may  be  complied  with  by  a  one-time 
written  certification  to  the  purchaser  of 
(A)  the  monthly  unit  base  production 
control  level  determined  pursuant  to  10 
CFR  212.75(b) ;  (B)  the  amount  of  im¬ 
puted  new  crude  oil  (If  any.  determined 
pursuant  to  10  CFR  212.75(b) ) ;  and 

(C)  the  amount  of  Imputed  stripper  well 
crude  oil  (If  any,  determined  pursuant 
to  10  CFR  212.75(b)). 

(11)  With  respect  to  each  unitized 
property  for  which  the  producer  has 
determined  a  unit  base  production  con¬ 
trol  level,  the  producer  shall  certify  In 
writing  once  to  each  purchaser  of  crude 
oil  produced  from  the  property: 

(A)  the  highest  posted  price  at  6  a.m., 
local  time  May  15,  1973,  for  transactions 
In  that  grade  of  crude  oil  In  that  field, 
or  if  there  was  no  posted  price  In  that 
field  for  that  grade  of  domestic  crude 
oil,  the  related  price  for  that  grade  of 
domestic  crude  oil  which  is  most  similar 
in  kind  and  quality  in  the  nearest  field 
for  which  prices  were  posted;  and 

(B)  the  highest  posted  price  on  Sep¬ 
tember  30,  1975,  for  transactions  in  that 
particular  grade  of  crude  oil  hi  that  field 
in  September  1975,  or  If  there  was  no 
posted  price  in  that  field  for  that  grade 
of  domestic  crude  oil,  the  related  price 
for  that  grade  of  domestic  crude  oil 
which  is  most  similar  in  kind  and  quality 
In  the  nearest  field  for  which  prices  were 
posted. 

(iii)  The  one-time  certification  re¬ 
quired  under  paragraph  (a)  (3)  (ii)  of 
this  section,  and  the  one-time  certifica¬ 
tion  permitted  under  paragraph  (a)  (3) 
(i)  of  this  section,  shall  be  made  on  or 
before  October  1,  1975,  provided  that 
with  respect  to  any  unitized  property 
for  which  a  unit  base  production  control 
level  has  not  been  established  prior  to 
August  1, 1976,  the  one-time  certification 
required  under  paragraph  (a)  (3)  (il)  of 
this  section,  and  the  one-time  certifica¬ 
tion  permitted  under  paragraph  (a)  (3) 
(A)  of  this  section,  shall  be  made  within 
60  days  from  the  date  when  such  unit 
base  production  control  level  is 
established. 
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(4)  New  purchasers.  With  respect  to 
any  purchaser  who  has  not  purchased 
crude  oil  from  the  property  (or  the  unit¬ 
ized  property)  concerned  prior  to  Au¬ 
gust  1,  1976,  the  one-time  certifications 
required  under  paragraphs  (a)  (2)  (ii) 
and  (a)  (3)  (11)  of  this  section,  and  the 
certifications  permitted  under  para¬ 
graphs  (a)  (2)  (i)  and  (a)  (3)  (i)  of  this 
section,  shall  be  made  within  60  days 
from  the  date  such  purchaser  first  pur¬ 
chases  crude  oil  from  that  property  or 
unitized  property. 

(b)  (1)  Each  seller  of  domestic  crude 
oil,  other  than  a  producer  of  domestic 
crude  oil  covered  by  paragraph  (a)  (1)  of 
this  section  shall,  with  respect  to  each , 
sale  of  domestic  crude  oil  other  than  (1)  j 
an  allocation  sale  pursuant  to  5  211.65 
of  Part  211,  or  (ii)  a  sale  in  which  no  vol¬ 
umes  of  old  crude  oil  are  deemed  to  have 
been  transferred  pursuant  to  8  211.67(g)  1 
of  Part  211,  certify  in  writing  to  the  pur¬ 
chaser  the  amount  of  old  crude  oil  In-  j 
eluded  In  the  volume  of  domestic  crude 
oil  so  sold.  The  certification  shall  also 
contain  a  statement  that  the  price 
charged  for  the  domestic  crude  oil  Is  no 
greater  than  the  maximum  price  per¬ 
mitted  pursuant  to  this  part. 

(2)  Each  seller  of  domestic  crude  oil, 
other  than  a  producer  of  domestic  crude 
oil,  shall  make  the  certification  required 
by  this  paragraph  as  soon  as  practicable 
after  receipt  of  the  required  certiflca-  j 
tlons  from  its  sellers,  but  in  no  event 
later  than  30  days  following  such  receipt. 
However,  If  the  domestic  crude  oil  Is  not 
sold  until  after  the  expiration  of  the 
thirty-day  period,  the  certification  re¬ 
quired  by  this  paragraph  shall  be  made 
within  ten  days  following  the  sale  of  the 
domestic  crude  oiL 

(c)  With  respect  to  each  allocation 

sale  under  8  211.65  of  Part  211,  the  seller 
shall  certify  in  writing  to  the  purchaser 
the  amount  of  old  crude  oil  deemed 
(under  the  provisions  of  8  211.67(f)  of 
Part  211)  to  be  included  in  the  volume  of 
crude  oil  so  sold.  Such  written  certifica¬ 
tion  shall  be  made  within  25  days  follow¬ 
ing  the  month  in  which  the  crude  oil  so 
sold  Is  delivered  to  or  for  the  account  of 
the  purchaser.  j 

(d)  No  firm  may  sell  domestic  crude 

oil  unless  it  provides  the  certification  re¬ 
quired  by  this  section.  No  firm  may 
knowingly  purchase  domestic  crude  oil 
for  which  there  is  no  certification  as  re¬ 
quired  by  this  section;  provided,  however, 
that  the  provisions  of  this  paragraph  do 
not  apply  to  the  sale  of  domestic  crude 
oil  to  a  firm  under  circumstances  of 
economic  or  other  coercion  in  which  the 
buyer,  because  of  its  need  for  crude  oil, 
had  no  reasonable  alternative  but  to  pur¬ 
chase  the  domestic  crude  oil  for  which 
there  is  no  certification,  and  such  firm 
promptly  reports  the  purchase  to  the 
Federal  Energy  Administration  for  in¬ 
vestigation.  | 

(e)  All  certifications  required  by  this 

section  shall  be  in  writing,  either  upon 
an  invoice  or  billing  or  by  separate  in¬ 
strument,  and  shall  be  effective  only 
when  delivered  to  and  received  by  the 
purchaser  of  domestic  crude  oil.  j 

[FR  Doc.76-24924  Filed  8-20-76;  4: 06  pm] 
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